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Order, Supreme Court, New York County (Andrew Borrok, J.), entered November
13, 2019, which, insofar as appealed from, denied defendant’s motion to dismiss the
amended complaint with prejudice pursuant to CPLR 3211(a)(1), (5), and (7),
unanimously affirmed, with costs.

Defendant — who was also the defendant in Blackrock Balanced Capital Portfolio
(FD v U.S. Bank N.A. (165 AD3d 526 [1st Dept 2018]) — may not relitigate the issue that
it raised therein and that was decided against it (see e.g. Buechel v Bain, 97 NY2d 295,
303 [2001], cert denied 535 US 1096 [2002]), namely, “Once performance of the

demand requirement in the no-action clause is excused, performance of the entire



provision is excused, including the requirement that demand be made by 25% of the
certificate holders” (Blackrock, 165 AD3d at 528).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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