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Hello all. I am Jim Blackburn, the President of the Trinity Edwards
Springs Protection Association (TESPA). I want to thank all of you for
coming out and meeting with us tonight about an issue as serious as
any that I have encountered since my wife Garland Kerr and I
purchased our place here in Wimberley on Lone Man Creek in 1975.
Our water is being taken from us – taken through the legal system – a
taking that I believe is actionable in court, but I get ahead of myself.
We are here tonight because of the recent action of the Barton
Springs Edwards Aquifer Conservation District (BSEACD) in granting a
permit to the Needmore Ranch for 800,000 gallons per day of
groundwater. That permit has been issued at the same time that
another permit application for 2.5 million gallons per day has been filed
by EP and referred to an administrative law judge for a contested case
legal challenge filed by TESPA and Hays County, among others. These
events are real. They are unfolding right now. And they affect all of us
here tonight.
All of us in the room tonight share a connection with each other
through the karst limestone that lies below us – karst that welcomes
the rain and stores it for our use, slowly giving it back through seeps
and springs – seeps and springs that are the heart and soul of the Hill
Country – seeps and springs that we are in danger of losing.
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Figure 1. Image depicting Texas Hill Country Karst geology. Source:
https://www.austintexas.gov/sites/default/files/files/Watershed/youth_education/karst_lesson_high_s
chool.pdf.

Think of this karst limestone like our bones and our groundwater
like our body’s marrow – marrow that defines strength and vitality marrow that is being sucked out of our bones – life being sucked out of
the Hill Country. That’s why we are here tonight – because life here in
Wimberley is threatened. Right now. Today.
Water is serious stuff. We all have to have water – it’s what we
drink. Humans cannot live without it. Our groundwater – our marrow is the only water supply for many of us; it’s our lifeline. This same
water springs forth to cools us in the summer heat. It is where we
recreate. It is what brings folks to the Hill Country, making it a key
aspect of our current economy. And it is being taken from you – from
me – from us. And it will happen again and again.
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Figure 2. Cooling off in the Blanco River. Photo by Jim Olive.
Before I go any further, please take a look at the map before you
(Figure 3). This map shows the proposed drawdown in the Cow Creek
Aquifer after 30 years resulting from EP’s proposed withdrawal of the
2.5 million gallons per day that they are requesting be permitted by
BSEACD. Now look at this map carefully. The drawdown shown here is
significant five miles out in all directions and exceeds 500 feet; this
modeling does not consider the Needmore permit just issued by the
Barton Springs Edwards Aquifer Conservation District. It covers a large
chunk of Hays County. If you doubted that this groundwater issue was
serious business, think again. This is deadly serious and affects all of us
from Wimberley to Driftwood and almost to Kyle and San Marcos, a
really large area, comprising over 78 square miles. That is one private
applicant. That is not right.
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Figure 3. EP drawdown contour shown in the context of Hays County
(black outline). Graphic by Jace Hodder based on modeling prepared
for TESPA.
Here, I need to digress for a moment and talk about my sister Ann
who always responds to the troubles that life sends her way with “this
just isn’t right”. And I chuckle when she says it, but it’s true that in
many cases, what happens to us is not right, and this is one of those
situations. So, if you agree, repeat after me – this just isn’t right.
I know the Hill Country is threatened by other actions like the
Kinder Morgan pipeline. But let’s be clear – no threat is more
dangerous than the groundwater permits that are being sought by
private parties from the BSEACD. Needmore and EP are more
dangerous to us right now than Kinder Morgan because they are being
given the right to cause the impact NOW. We are not concerned about
some accident that might happen in the future. We are concerned
about permits that either have been or are proposed to be issued –
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permits that will allow our lifeblood to be drained. These private
parties’ permits are imminent threats to our future. Period.
I want to also be clear that we are in a war. Claro. You may not
realize it. It may not affect you until the marrow is sucked from
beneath your land, but this indeed is a war – one that I – one that you –
one that we - did not want – one that BSEACD did not want - a war
brought to us by greed and by weak government at certain levels –
government that is failing to protect us. We can win this water war, but
only if we treat it as a war, stand together and refuse to take NO for
answer.
In this war, TESPA has a strategy that we will unveil to some
extent tonight. In this war, we need recruits. We want all of you here
tonight to be involved along with our neighbors who are not here. We
need Austin to join with us because this threatens them as well as us
through our interconnected Karst honeycomb. We need money to
purchase weapons – our lawyers and experts, our public relations and
our public information professionals. We need offensive actions on
multiple fronts. This is our one chance to get it right. Now. Together.
1. HB 3405
I have a bad taste in my mouth from HB 3405. When EP first
appeared on the scene back in 2014, TESPA filed suit against EP in state
district court in Hays County. That lawsuit was disdained and attacked
by some who said that the legislature was the way to fight EP. HB 3405
forced us to dismiss the suit by enabling BSEACD to regulate EP;
unfortunately, HB 3405 was full of loopholes.

6

TESPA tried to participate in the legislative process that created
HB 3405 and were told that we were not wanted – that we were
interfering with progress by asking too many questions, by asking that
provisions be changed that we were told were done deals. We
managed some improvements, but indeed, HB 3405 was a done deal.
And now we see that Greg LaMantia – the owner of the Needmore
Ranch - was the primary beneficiary of HB 3405. It is interesting to note
that a bill was passed allowing the development of Mr. LaMantia’s
groundwater contingent on HB 3405 being passed. That was no
coincidence, and it stinks.
Under HB 3405, there was a process for existing wells and wells
with existing contracts to be granted temporary status that conferred
special rights on those well owners and avoided most regulatory
provisions of the BSEACD. Needmore was allowed to claim temporary
status by BSEACD. We know today that the BSEACD voted on July 29,
2019, to issue the Needmore final permit in the amount of almost
800,000 gallons per day. My assessment indicates that 250,000 gallons
per day or less at the EP site would be a reasonable amount (not
considering Needmore). And yet, 800,000 gallons per day slipped in the
backside due to Mr. LaMantia’s fancy footwork at the Texas legislature.
Now repeat with me - this just isn’t right. We got screwed. And we are
going to do something about it.
I am here to announce tonight that TESPA is taking the steps
necessary to be able to file suit on the Needmore permit in state
district court because we believe that material misrepresentations
were made to obtain that permit from BSEACD and because we believe
our members’ constitutionally protected property rights have been
violated and private property has been taken by the District.
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Groundwater will be taken from adjacent lands – groundwater that the
Supreme Court says is private property. Takings work both ways.
Permit applicants cry taking when the desired amount is reduced; well,
so may an adjacent landowner when too much groundwater is
awarded. If the District is afraid of litigation, then they should be afraid
of us.
We intend to fight this permit to the best of our ability. Texas law
makes this hard under another bill passed by the State legislature (do
you see a pattern here?). If we file suit against the District and lose,
TESPA may be required to pay the legal bills of the District. If we fight
and lose, we are going to need help raising the money to cover our
potential costs. In the end, money counts, and we are all going to have
to pitch in to stop this taking of our water.
Sometimes the reality of a situation can be best conveyed by
poetry. I would like to read a poem from my recent book of poems
with artist Isabelle Scurry Chapman called Hill Country Birds and
Waters: Art and Poems, which is available at the Old Mill Store. All of
these poems involve birds in one way or another, perhaps because they
are so innocent.
Mockingbird 2
Jogging along the road near Wimberley
On a morning in late June.
The bird sits at the highest point of the tallest tree,
Erect, poised for action, watching all, missing nothing,
The white wing bars exposed on flight confirming
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That I am viewing a mockingbird,
An amazing force of nature that mimics others,
Fooling them, yet to what purpose?
Does the duplicity serve a need?
Or is this mocking bird simply having fun?
Mocking people are quite different,
Telling you what you want to hear,
Singing the song of the day,
Pretending to be stewards, pretending to care
Yet being sure to leave themselves the opening
To talk differently with other people,
Openings for making money,
Openings for selling out the springs and waters
Of this porous Karst land,
Land that suffers for lack of honest stewards
That simply try to care for the Church of the Earth
That is the Texas Hill Country.
From its new treetop the mockingbird reminds me
To be alert for the mocking people of Texas,
For they sing the song of death to the Hill Country.
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Figure 4. Mockingbird by Isabelle Scurry Chapman, from Hill Country
Birds and Waters: Art and Poems by Blackburn and Chapman.
2. Going Forward
Now, don’t get me wrong. We have benefitted significantly from
the Needmore case. We have learned a lot about the Barton Springs
Edwards Aquifer Conservation District – the BSEACD. But before I go
into detail, however, let me say that I respect the difficulty of the job
that the District has before it, and I respect the staff. What we appear
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to disagree on is philosophy and the need to protect the users of
groundwater – to protect all of us first and foremost. We also seem to
disagree on strategy, and we disagree on how to use lawyers. It is
important to note that I speak tonight with the recognition that friends
and neighbors can disagree and work toward solutions, and we must
collectively find a way to work together and remove this threat from
our lives.
So, what have learned? We have learned that the District appears
to be unwilling to fight for us. And we have learned a lot about their
legal strategy and the advice that they are getting, which I assure you is
not benefitting “we the people” – not benefitting you – not benefitting
me and my wife Garland. Instead, it seems to be directed at keeping
the District from being sued. And repeat after me – this just isn’t right.
The first clear message is that we need to help the District protect
us. They just don’t seem to get it. The BSEACD was set up to regulate
groundwater – to protect us. The District does not seem to understand
that they actually can regulate – that they can take strong positions
that are legally supportable – that they have a duty to protect us – that
we are dependent upon them – that the future of central Hays County
is dependent upon them.
We need to get this message to the district as a community, as a
population. They are supposed to be protecting us and our
groundwater. This is not about TESPA. This is about every citizen of the
District and Hays County and the Hill Country joining together and
saying this taking – this appropriation - of our groundwater for private
gain to the public’s detriment must stop. Now.
So, what about EP? Make no mistake about it – EP is worse than
Needmore. EP is asking for 2.5 million gallons per day. Frankly, we
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doubt that they can pump that much water on continued basis. We
believe they run the risk of drying up the aquifer. We know that they
are going to impact those of us living off of FM 3237 and FM 150, but
what is not well known is that the impact extends out five miles from
their points of withdrawal in all directions. Now think about that for a
minute – one party – one commercial enterprise - is taking water from
beneath all of us that live within a five-mile radius so that they can
make money off of our water. That’s ten miles across in all directions.
That’s obscene. You’ve already seen the large-scale diagram, but let’s
look a bit closer at a detailed map.

Figure 5. Drawdown associated with EP extracting 2.5 million gallons of
water per day from the Cow Creek after 30 years. The drawdown is
over 500 feet at the center and is labeled in 100-foot increments ending
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at -160. Graphic by Jace Hodder based on modeling prepared for
TESPA.
EP’s wells, if permitted, will suck out a 500-foot-deep water hole
that extends in declining amounts out five miles with Needmore adding
about another 50 to 70 feet of drawdown to the map. This water suckhole reaches Jacob’s Well, the source of Cypress Creek. They could
dewater Cypress Creek. They could take Blue Hole away from us. We
cannot allow that to happen, but only the people – the great mass of us
– can stop this by rising up with one voice and saying NO.

Figure 6. Young man swinging into Blue Hole. Image courtesy of
Friends of Blue Hole.
We have learned a bit more from the Needmore and EP fights –
we’ve learned about the District and these applicants – how they think,
how they act, what they seem to be concerned about. We know that EP
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has tried to intimidate the District. We have an email obtained in
discovery where Ed McCarthy – EP’s attorney who also represents
Needmore – says to one of EP’s partners that he sent a court opinion to
Bill Dugat (a lawyer for the BSEACD) and Dugat’s law partners about the
Edwards Aquifer Authority losing a court challenge to a disgruntled
permit applicant I know stuff like this happens, but it’s always
interesting to get the confirmation in writing. Don’t overlook that he
sent the email to Dugat’s partners. That is perhaps most interesting.
So, let me focus on the District’s lawyers. Those who were in
attendance at the July 29 meeting where the Needmore permit was
issued indicated that the whole tenor of the BSEACD board discussion
changed after the board went into executive session with their lawyer.
As related to me, the perception was that they came back resigned to
the conclusion that they had to issue the Needmore permit.
I’m very concerned about the way that the District used and uses
their lawyer(s). It is a fatal flaw from our point of view and needs to be
corrected. Let me explain. I’m a lawyer and have won as well as lost a
lot of tough fights. A client can use a lawyer two ways. The first way
seems to be the way of the District. They seem to be asking their
lawyer what they should do – perhaps to keep from being sued –
perhaps from a political perspective – perhaps from the perspective of
what other districts have done? And a lawyer in that situation often
gives very conservative legal advice. Under this way of using a lawyer,
the likely advice – the path of least resistance - is to issue the permit.
On the other hand, the client – the District - can tell the lawyer
what they believe should be done on the basis of science and from the
perspective of their legal duty to protect the groundwater and ask the
lawyer to make it happen to the best of his or her ability within the law.
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This is about attitude. This is about intentionality. The District is not
powerless. The district is THE LAW OF GROUNDWATER within their
boundaries. According to the Texas Supreme Court in the Day case, the
District has the authority to regulate. They have the authority to say no.
The District needs to make their lawyer work for them – make them do
what the district board wants to do, rather than vice versa.
The lawyers for the District were not elected, but the board was.
The board has the responsibility, and we need to give them the will, the
intentionality and the legal thinking to protect our groundwater. This
really is not that hard. It is just about saying NO. And that is right.
So, what do we want the District to do? We will be filing a Motion
For Rehearing on Needmore, and we want the District to find a way to
deny that permit that we believe was obtained by misrepresentation that 800,000 gallons of water per day could not have been and never
was used for agricultural purposes before the permit application was
filed and that such an amount of water was incapable of being
produced at the time of the application because the well was
deteriorated and the pump was disconnected. Let Mr. LaMantia go to
court to prove that he deserved a permit – that he was using that
amount of water. The purpose of a Motion for Rehearing is to ask the
board to rethink – to listen again – to rehear. We hope that they grant
our Motion and do it right this time. And if we fail, then this Motion for
Rehearing is a necessary precondition to filing suit.
Now let me turn back to EP. As many of you know, TESPA and
Hays County are currently in a contested case administrative law
hearing challenging the permit that the BSEACD has proposed to issue
to EP. Here, one of the key issues is the use of special conditions in the
permit, a feature also added to the Needmore permit. These special
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conditions are being used to create a safety net for the District due to
the fact that the staff has identified the potential for unreasonable
impacts from 2.5 mgd. By using the word potential, the staff can then
insert conditions that allow more and more water to be used if these
conditions are met. And to us – the key issue is – why use special
conditions at all?
Special conditions are being used rather than saying no. They are
the easy way out, at least so far. The District should take a hard
position – what I call developing a spine – based on a very interesting
portion of the pre-filed testimony of Vanessa Escobar, the regulatory
compliance team leader.
One alternative that the Board may consider is issuing a permit
with a reduced authorized permit volume and/or pumping rate.
The GM’s current evaluations, conducted by the Aquifer Science
Team as described in the pre-filed testimony of Dr. Brian Smith,
indicate that a reduced volume of 0.25 MGD would have very
little to no potential for unreasonable impacts and therefore
would not necessitate additional avoidance measures. This
alternative permit action would eliminate the need for a robust
and extensive Impact Avoidance Plan and Compliance Monitoring
Plan. An agreed upon Mitigation Plan would still be reasonable to
incorporate as a contingency plan. The permittee would then
have to file a future permit amendment and seek a volume
increase beyond the single phase.
Source: Prefiled Testimony of Vanessa Escobar, p. 45 of 47.
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There is no reason to continue to discuss a permit for the full 2.5
million gallons per day with phased increments allowing increases
based on special conditions – special conditions that could create legal
arguments by EP that they have a right to 2.5 million gallons. Make no
mistake about it - special conditions are not a cure. They should be
banished from the lexicon of the BSEACD. Now that would be right.
If EP wants further permits to increase their withdrawal, they can
come back when the District has better information about drawdown
and when a scientific discussion of the impacts of their prior actions can
occur. Now that would be right.
Relative to other large-scale applicants, we propose a moratorium
on all new, large volume permits for now. The models that are being
used are the best available, but they are not as good as they could be
or should be. Let’s develop the tools to address the really hard issues
of the impact of faulting on transmissivity, the connectedness of the
Cow Creek and the Lower Glen Rose, and the ability of withdrawals to
dewater Jacob’s well and Cypress Creek, among others. The District
needs better tools to really understand the flow of groundwater
through this Karst geology. Now that would be right.
During this proposed moratoria, smaller wells for personal use
would be permitted, but not the larger commercial wells. This is our
lives we are talking about. This is our livelihood. We have to stop this
loss of our marrow now, before it kills us. Now that would be right.
Finally, I would like to announce the TESPA aquifer protection
plan. This is going to be led by Patrick Cox, Robin Rather, Bob Elkins
and Vanessa Puig-Williams. This consists of three distinct coordinated
efforts – a legal effort, a community campaign against special
conditions in permits, and long-term advocacy for a safe and
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sustainable Trinity Aquifer. The legal part I have discussed. The
community advocacy is about not trusting – not believing – in special
conditions and rising up against them as a community. If special
conditions are proposed, then the potential for unreasonable impacts
has been identified by the District staff. Here, the response should be
to limit the amount of the permit. Period. And we need to make this
clear to the District. And third, we need a long-term strategy for
protecting – not draining – the Trinity Aquifer. That is not too much to
ask. That is what the job of the district is. That’s what our job is.
The proposed contents of the Aquifer Protection Plan (the APP)
are shown in Figure 7 below. In addition to the legal actions, the APP
process would reach out to the public to properly engage the Board of
BSEACD, involve stakeholders, work with the BSEACD staff, encourage
and work with landowners on water level monitoring and work for the
development and adoption of Desired Future Conditions that actually
protect our groundwater. As such, the APP will launch several
concurrent initiatives with the goal of winning the war to protect our
groundwater.
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Figure 7. TESPA’s Trinity Aquifer Protection Plan (APP).
In closing, I would like to read another of my poems, this one new.
The Caracara And Me
Trading thoughts and insights with my friend
The caracara, my spirit guide who helps me in tough times.
Sitting on the edge of Lone Man Creek, watching the
Water seep through the cracks in the limestone ledge,
We talk of what has been and what could be,
Seeing both the past and the future at once,
Seeing the deceit and duplicity behind us,
Seeing the possibility and potential before us
Seeing both despair and hope in one view,
The yin and yang of life today in the Texas Hill Country.
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My white-headed friend looks at me,
Eyes hard, big beak jutting out, and asks:
“How does your type move forward
When those of your kind turn on you,
Deceive you, let you down,
Fail to follow directives to protect you?”
And I respond: “My friend, we humans
Often amaze ourselves when faith is wavering,
When our temples pound, when our hearts cry out,
For something special has a way of happening,
Some power stirs us to find the resolve,
To find the will – to find the path – to come together,
To join to speak with one voice defining
That which is right, that which is just.”
And my friend looks at me and spreads his
White-tipped wings and takes off,
Yelling back at me that the bird-world hopes I’m right.
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Figure 8. Crested Caracara by Isabelle Scurry Chapman from Hill
Country Birds and Waters: Art and Poems by Blackburn and Chapman.
I hope I am too. Thanks.
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