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BARTON SPRINGS EDWARDS
AQUIFER CONSERVATION
DISTRICT

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

GENERAL MANAGER'S RESPONSE TO TESPA'S
MOTION FOR SUMMARY DISPOSITION
TO THE HONORABLE ADMINISTRATIVE LAW JUDGE (ALJ):
The General Manager (GM) of the Barton Springs/Edwards Aquifer Conservation District
(BSEACD or District) provides this Response to the Trinity Edwards Springs Protection
Association's (TESPA) Motion for Summary Disposition.

I.

Summary of GM's Response

TESPA's Motion for Summary Disposition should be denied because:
1.

TESP A cannot challenge a matter associated with the issuance of a Temporary
Permit;

2.

Even if TESP A can challenge a Temporary Permit, the GM properly granted the
Temporary Permit based upon undisputed evidence of Well D's operation before
the effective date ofHB 3405; and

3.

TESPA admits there is some evidence of a contract relating to Well D's operation
prior to the effective date ofHB 3405.

In short, TESPA's Motion should be denied as a matter of law because there are genuine issues
concerning material facts relied on in the Motion and there is no showing that TESP A is entitled
to a decision in its favor as a matter oflaw. 1

I Summary disposition should only be granted when the movant shows there is no genuine issue as to any material
fact and that the moving party is entitled to a decision in its favor as a matter oflaw. TEX. ADMIN. CODE § 155.505(a).

II.

Background

BSEACD is a groundwater conservation district operating under Special District Local
Laws Code Chapter 8802 and Texas Water Code Chapter 36. The District's territory includes
parts of Travis, Hays, and Caldwell Counties.

The District is responsible for conserving,

preserving, protecting, recharging, and preventing waste of groundwater within its jurisdiction.
The District's territory was expanded on June 19,2015 when House Bill 3405 (HB 3405)2
became law. The expanded territory, designated the "shared territory" in HB 3405,3 includes
portions of Hays County where the underlying Trinity Aquifer was previously unregulated.
HB 3405 and District rules require all nonexempt Trinity Aquifer wells in the shared
territory to be permitted and provides a three-month period to apply for a "temporary permit,,,4
which expired on September 19,2015. 5 The temporary permit provides non-exempt well owners
with an interim authorization to operate a well prior to conversion to a "regular production permit"
(regular pennit).6 HB 3405 provides that the temporary permits are to be issued without a hearing. 7
Accordingly, the District Rules do not provide for a hearing8 and, in September/October 2015, the

Act of June 19, 2015, 84 th Leg. R.S. Ch. 975,2015 Tex. Gen. Laws 3426 (HB 3405). A copy ofHB 3405 is attached
as Exhibit A.

2

See Tex. Special District Local Laws Code § 8802.0035 (portions of HB 3405 were codified in Chapter 8802,
Special District Local Laws Code).

3

"Temporary Permits" are defmed in District Rule 2-1, adopted on July 16, 2015, to mean: an interim authorization
to drill, operate, or perform another activity related to a nonexempt well in the Shared Territory (see figure 1) from
June 19, 2015 (the effective date ofHB 3405) until the date that the District takes a fmal, appealable action on issuance
of a Regular Production Permit. This authorization includes Temporary Production Permits and Temporary Well
Drilling Authorizations. Temporary Permits are governed by District Rules 3-1.55, 3-1.55.1, 3-1.55.2, and 3-1.55.3.
4

5

HB 3405 at Section 4(c).

"Regular Production Permits" are defined in District Rule 2-1, adopted on July 16,2015, to mean: a term used to
describe the initial Production Permits issued in accordance with Section 4 ofHB 3405 and Rule 3-1.55 related to the
conversion of Temporary Permits in the Shared Territory. Upon issuance, the converted Temporary Permits will be
considered Production Permits subject to all Rules, laws, and Orders of the District applicable to permit holders
including Permit Conditions and Requirements Rule 3-1.11.

6

7

HB 3405 at Section 4(d).

8

District Rule 3-1.55.2 B (2).

2

District General Manager issued eighteen temporary permits. On October 19,2015, the General
Manager issued a temporary permit to Needmore Water LLC (Needmore) for operation of its Well
D.9 The temporary permit contains a special condition/provision requiring Needmore's
deteriorated well to be repaired before authorizing groundwater withdrawal.
HB 3405 provides that following notice and hearing, the District converts temporary
permits to regular permits. \0 Under HB 3405, the District must authorize production under the
regular production permit in the amount authorized under the temporary permit unless the District
finds that the production amount will cause (1) a failure to achieve the applicable desired future
conditions (DFCs) for the aquifer or (2) an unreasonable impact on existing wells. I I The District
rules provide and the AL] has determined in Order No.3 that the application to convert from a
temporary to a regular permit may be contested and subject to the District Rules governing
contested-case hearings. TESPA's protest of the District's conversion of Needmore's temporary
to regular pennit is the only regular permit application protested.
Through the conversion process the General Manager determined that Needmore's
proposed groundwater production, under modelled conditions, will cause unreasonable impacts to
existing wells and recommended

conversion of the Needmore permit with special

conditions/provisions for temporary volume reductions when necessary to avoid unreasonable
impacts to existing wells. 12 Needmore and the General Manager entered into a Rule 11 Agreement
filed with the AL] on November 8, 2017, recommending that Needmore's regular permit be issued

9

Exhibit D to TESPA's Motion for Summary Disposition is a copy of the Temporary Permit.

10

HB 3405 at Section 4(e).

II

Id.

12 District Rule 3-1.6 B requires the General Manager to provide the applicant with a preliminary decision describing
the terms and conditions of the regular permit. A copy of the General Manager's Preliminary Decision was included
as Exhibit No.2 in Needmore's Plea to the Jurisdiction and is BSEACD Exhibit No.3 in John Dupnik's prefiled
testimony.

3

with Special Conditions recommend in the GM's Preliminary Decision as modified by the Rule
11 Agreement.
TESPA now contends in its Motion for Summary Disposition that Needmore was ineligible
to apply for a temporary permit and the District cannot convert the temporary permit to a regular
permit because (1) Needmore was not operating Well D at the time HB 3405 became effective or
(2) Needmore did not have a contract to operate Well D before the effective date of HB 3405.
Neither of these contentions are demonstrably correct.

The ALJ should reject TESPA's

contentions and deny its Motion for Summary Disposition.

III.
A.

Argument

TESP A cannot contest the issuance of a Temporary Pennit.

TESPA challenges the GM's issuance of a Temporary Pennit. HB 3405 and District rules
do not pennit a hearing on a Temporary Pennit, which precludes TESPA's Temporary Permit
challenge.
Section 4(d) ofHB 3405 provides:
The district shall issue a temporary permit to a person who files an
application under Subsection (c) of this section without a hearing on the
application not later than the 30th day after the date of receipt of the
application. (emphasis added).
Consistent with § 4(d) ofHB 3405, District rule 1.55.2B(2) states:
Provided the application conforms to the above requirements, the General
Manager shall approve and issue a Temporary Permit for the requested
permit volume not to exceed the maximum production capacity without
notice or hearing and within 30 days of the date of receipt of the
application. (emphasis added).
The purpose of this process that requires a quick permit issuance without a hearing is to
provide the applicant with the authority to drill or operate a well during the period of time between

4

the effective date of HB 3405 and the date the District's board of directors takes final action to
grant or deny the regular permit. 13 The District's enabling statute determines whether there is an
opportunity for hearing, and the District rules decide whether that opportunity includes a contested
case hearing. 14 Here, neither HB 3405 nor District rules provide TESP A a right to challenge the
temporary permit issuance.
TESP A acknowledges in its Motion for Summary Disposition that HB 3405 does not
provide an opportunity for hearing on the Temporary Permit but asserts "this hearing" is the first
opportunity that TESPA has had to raise the issue. IS
"This hearing" is the conversion of a temporary pennit to a regular permit. Section 4( e) of
HB 3405 describes the subject matter of the regular pennit hearing. It provides that the district
shall issue an order granting the regular permit authorizing production in an amount specified in
the temporary permit unless the district finds that authorizing the production will cause:
(1)

(2)

a failure to achieve the applicable adopted desired future conditions for the aquifer;
or
an unreasonable impact on existing wells.

The applicant has the burden of proof and for SOAH to overturn a District order reducing
the production volume, the applicant must demonstrate by a preponderance of evidence, that the
production of a well's maximum production capacity will not cause a failure to achieve the DFCs
or an unreasonable impact on existing wells. 16

13

HB 3405 § 4(d).

14

McAllen Hospitals L.P. v. Suehs, 426 S.W.3d 304,314 (Tex. App. - Amarillo 2014, no pet); See also TeEQ v.

eity a/Waco, 413 S.W.3d 409, 423 (Tex. 2013) (no right to hearing when statute expressly exempts pennit from

hearing requirements).
IS

TESPA's Motion for Summary Disposition at page 2.

16

HB 3405 § 4(e). See also District Rule 4.9.16C(2).

5

Because there is no hearing in connection with a temporary pennit and the issues
considered in a regular pennit conversion proceeding do not include a challenge to temporary
pennit issuance, TESPA's complaint that the Temporary Pennit should not have been issued
cannot be heard in this proceeding and its Motion for Summary Disposition should be denied.
B.

Well D was operating before the Effective Date of HB 3405, thus supporting
Issuance of a Temporary Pennit.
1.

HB 3405 and District Rules require well operation before effective date of
act.

Even ifTESPA can bring its challenge to the issuance of Well D's Temporary Pennit in
this proceeding, its Motion for Summary Disposition should be denied because Well D was in
operation before the effective date of HB 3405. TESPA asserts that under HB 3405, a temporary
pennit can only be issued "to persons currently operating a well at the time the Act became
effective." I 7 Similarly, TESPA asserts that "HB 3405 expressly requires current operation of a
well before the effective date, not past operation of a well before the effective date .... ,,18 TESPA
is in effect saying that HB 3405 requires a well to be in operation before and on the effective date
ofHB 3405.
Here is what HB 3405 expressly requires, in pertinent part:

17

TESPA's Motion for Summary Disposition at page 2.

18

!d. at page 9.

6

A person operating a well before the effective date of this Act or who has entered
into a contract before the effective date of this Act to drill or operate a well ...
shall file an administratively complete permit application with the district ... for
the drilling, equipping, completion, or operation of any well if the well requires a
permit under the rules or orders of the district. (emphasis added).19
TESP A goes on to say that the District rules provide that to be eligible for a temporary
permit, a person must "currently be operating" a well. 2o
Like HB 3405, District rules do not require current operation of a well as a condition of
temporary pennit issuance. District rules provide:
Eligibility criteria. Persons who meet the following criteria and who submit
an administratively complete application on or before September 19,2015
may be issued a Temporary Production Permit or Temporary Well Drilling
Authorization:

or before

(1)

The person is operating an existing non-exempt well
June 19,2015;

(2)

The person has entered into a contract Oil or before June 19,2015
to operate an existing non-exempt well; or

(3)

The person has entered into an existing contract 011 or before June
19,2015 to drill or complete a new well. The persons would only
be eligible for a Temporary Well Drilling Authorization. (emphasis
added).21

011

The plain language of both HB 3405 and the District Rules does not comport with TESPA's
interpretation. HB 3405 and District Rules clearly and expressly require operation before the
effective date of the Act. The District's reading of HB 3405 is consistent with the ordinary
meaning of the relevant words in the statute and is not unreasonable. In such instances, the ALl

19

HB 3405 § 4(c).

20

TESPA's Motion for Summary Disposition at page 9.

21

District Rule 1-l.55.1A.

7

should defer to the District's interpretation of HB 3405 and the District rules.2 2 By adding the
requirement that a well must be currently operating on the effective date, TESP A impennissibly
adds words to and ignores the plain meaning of the statute, which is prohibited under statutory
rules of interpretation. 23 Further, some wells pennitted by the District do not necessarily withdraw
water from the aquifer every single day, yet those wells are considered to be in current operation.
2.

Undisputed summary disposition evidence is Well D was operating before the
Effective Date of the Act.

TESPA never disputes Well D was operating before the effective date of HB 3405 as
provided by the HB 3405 and District Rules. The summary disposition evidence of its operation
contained in the documents attached to TESPA's Motion includes:
a.

Staff concludes with confidence that this well was in operation before June
2015. 24

b.

Staff confinned that the applicant meets the eligibility requirements based
on the applicant's statements and infonnation documented in the
application indicating the existing non-exempt well was being operated on
or before June 19,2015. 25

c.

Staff confinned that the applicant meets the eligibility requirements because
the applicant stated and documented that the existing non-exempt well was
being operated on or before June 19, 2015. 26

d.

Based on the conversations with the well owner and technical consultants
during October 2015, the well was operating and in working order until
September 2015. 27

22

See Public Utility Commission v. GulfStates Utilities, 809 S.W.2d 201, 207 (Tex. 1991).

23

Lippincott v. W11isenllLlt, 462 S.W.3d 507, 508 (Tex. 2015) (per curiam).

24

District Staff Field Notes, Exhibit C to TESPA's Motion for Summary Disposition at 3 of6.

25

Application Summary and Staff Review, Exhibit E to TESPA's Motion for Summary Disposition at 1 of 12.

26

Id. at pages 2 of 12 through 3 of 12.

District Complaint to Texas Department of Licensing and Regulation, Exhibit F to TESPA's Motion for Summary
Disposition at page 2 of Memorandum.

27

8

3.

Well D's abandoned status as ofthe Effective Date of the Act is irrelevant so long
as Well D was operating before the Effective Date.

District staff conducted a site visit of Well D in October 2015. 28 At that time, Well D did
not contain a pump? 9 District staff also obtained a downhole video showing that the casing in
Well D was damaged and in a deteriorated condition. 3D The District staff believed the well
condition was due to improper well construction and reported the matter to the Texas Department
of Licensing and Regulation. 31 The District considered the well "abandoned" at the time of
inspection because the well did not contain a pump, was in deteriorated condition, and was
inoperable. 32
TESPA asserts the District cannot simultaneously find that a well is abandoned and
currently in operation and because Well D was not "currently" operating on the effective date of
HB 3405, no temporary permit could issue. 33
The District did not simultaneously find the well was abandoned and currently operating.
The well was operating before the effective date ofthe Act; therefore, Needmore was eligible for
a temporary permit. The GM issued such a permit with conditions prohibiting authorized operation
of the well until it was operable and repaired in compliance with applicable state and district well
construction standards. 34

28

Id. at pages 1-5 of Memorandum.

29

Id.

30

Id.

31

Id.

32

District Application Summary and Staff Review, Exhibit E to TESPA's Motion for Summary Disposition at page

8 of 12.
33

TESPA's Motion for Summary Disposition at page 7.

34

Temporary Permit Exhibit D ofTESPA's Motion for Summary Disposition page 1 of3 of Permit Certificate.

9

Under the plain meaning of HB 3405 and District Rules and the undisputed Summary
Disposition evidence contained in the exhibits to TESPA's Motion for Summary Disposition, Well
D was operating before June 19, 2015. As a matter oflaw, the temporary pennit was properly
issued. Alternatively, there is a genuine issue of material fact concerning Well D's operation.
TESPA's Motion for Summary Disposition should be denied on this point.

c.

The existence of a contract for Well D's operation is a disputed fact issue that will
not support a Motion for Summary Disposition.

TESPA' s second summary disposition point relates to whether a contract for the operation
of Well D exists. As previously stated above, Section 4(c) ofHB 3405 provides that a person who
has entered a contract before the Effective Date ofHB 3405 to drill or operate a well is also eligible
for a temporary pennit. 35 TESPA asserts Needmore had not entered into a contract before June
19, 2015 to qualify for eligibility for a temporary pennit. 36
TESP A admits that there is a contract, but dismisses it because it was "purportedly signed
before the effective date of HB 3405 and was never provided to the District as part of the
Temporary Pennit Application.,,37 While the District did not rely on the second condition of HB
3405 to issue Needmore's temporary pennit, the District was provided a memorandum oflease for
what appears to be the same contract dismissed by TESP A. The memorandum of lease is attached
as Exhibit B.

35

See Footnote 8 .

Under TESPA's second ground for summary disposition, it chooses to use the plain meaning ofHB 3405 concerning
the existence of a contract "before the effective date of this Act." In its first ground, TESP A asserts "before the
effective date of the Act" means "before and on" or "before and currently." TESPA's interpretation ofHB 3405 under
its first ground for summary disposition is inconsistent with its interpretation under the second ground and should be
rejected.

.16

37

TESPA's Motion for Summary Disposition at page 10.

10

At a minimum, the existence of a contract raises a genuine issue of material fact on this
grounds for summary disposition that precludes issuance of summary disposition.

IV.

Conclusion

TESP A cannot raise the issue of the conditions for granting a temporary permit in the
regular permit conversion proceeding and, in the alternative, as a matter of law, the OM properly
granted Needmore's temporary permit because Well D was operating before the effective date of
HB 3405. The ALJ should deny TESPA's Motion for Summary Disposition because TESPA has
failed to show that there is no genuine issue as to a material fact that TESP A is entitled to in its
favor as a matter oflaw.
Respectfully submitted,
William D. Dugat III
State Bar No. 06173600
bdugat@bickerstaff.com
Emily W. Rogers
State Bar No. 24002863
erogers@bickerstaff.com
BICKERSTAFF HEATH DELGADO ACOSTA LLP
3711 S. MoPac Expressway
Building One, Suite 300
Austin, Texas 78746
Telephone: (512) 472-8021
Facsimile: (512) 320-5638

BY:

William D. Dugal
Attorneys for BSEACD
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Jeff Mundy
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4131 Spicewood Springs Road
Suite 0-3
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jeff@hnundy.com
Charles Irvine
Irvine & Conner, PLLC
4709 Austin Street
Houston, TX 77004
charles@irvineconner.com
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TERRITORY, JURISDICTION, AND POWERS OF THE
BARTON SPRINGS.EDWARDS AQUIFER CONSERVATION
DISTRICT, INCLUDING ITS AUTHORITY TO REGULATE
CERTAIN WELLS FOR THE PRODUCTION OF
GROUNDWATER; IMPOSING A CAP ON CERTAIN FEES
CHAPI'ER 975

H.B. No. 3405
AN ACT
reJatiuI to tbe territory, juriadictiou, and powera of tbe BartoD Spriap-Edwuda
Aquifer CODservation Dlllrict, Includlal ita autbority to regulate' certain well. tor
tbe product!oa of Jl'Ouudwater; impo!llnl a cap on certain Feu.
Be it enacted by the Legislature of the State ofTua,:
SECTION 1. Subchapter A, Chapter 8802, Special District Local Laws Code, is
amended by adding Section 8802.0035 to read as followa:
Sec. 8802.0035. SHARED TERRITORY; JURISDICTION. (a) The territory of the

district includu any territory that is:
(J) ill8ide the boundariu of;
(AJ the EdwarrU Aquifer Authority,· and
(B) Hays County; and
(2) not within the boundaries of the Plum Creek Coneeruation Dutrict cu those
boundaries ui8t,d on February 1, 2015.
(b) The Edwardl Aqui(u Authority ha.junsdiction ouer any well that i. drilled to pro·
duce water from the Edwards Aquifer in the shared territory describrd by Subsection (0).
(c) The district ha, jurisdiction Duer groundwater and any well that is drilled to pro·
duce water from any aquifer other than the Edwards Aquifer in the shared territory
described by Subsection (a).
(d) Except for the district and the EdwarrU Aquifer Authority, no di6trict or authority
created under Section 52, Article 111, or Section 59, Article XVI, Te%all CotI.Btilution, has
authority in the shared territory described by Subsection (a) to regulate the 'pacing of
water wells or the produ.ction from water wells.
(e) The district hCUJ juri,diction ouer any well that is drilled to produce water from the
EdwarrU Aquifer or any other aquifer in the territory described by Section 8802.003.
(f) The district'. jurisdiction ouer any well that is drilled to produce water in the territory described in Section 8802.003, including a well that is wed to recouer water that has
been injected cu part of an aquifer .torage and recouery project, applies to all well. for
which the di6tricl hcu juri6diction in the ,hared territory de&cribed by this .ectioIL
SECTION 2. Section 8802.1045, Special District Local Laws Code, is amended by
adding Subsection (g) to read as follows:
(g) This .ubsection applies only to a well located in the ,hared territory drlcribed by
Section 8802.0035. NotwitJulandin, Sublfection (b), the district may not charIe an an ·
nlUll production fee of more than 11 cent.! per thowand gallons of water authorized to be
produced under a permit from a well under thi6 .ubsection, if the waUr is permitted for
any USI other than agriculturaL "".
SECTION 3. As soon as practicable after the effective date of this Act, and in conformanes with the requirements of Section 8802.053, Special DiJtrict Local Law. Code, the
board of directors of the Barton Springs-Edwards Aquifer Conservation District shall
revise the single·member districts as the board considers appropriate to reRect the
changes in territory made by Section 8802.0035, Special District Local Laws Code, B!
added by this Act.
SECTION Ii. (a) In this section:
(1) "Diatrict" means the Barton Springs-Edwards Aquifer Cooservation District.
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(2) "Maximum production capacity" means the maximum production capacity of a
well, which may be based on a 3S-hour pump teat conducted at the time the well was
initially constructed or placed into service.
(b) This lection applies only to the shared territory added to the district by Section
8802.0035, Speciel District Local Laws Code, as added by this Act.
(c) A person operating a well before the effective date of this Act or who haa entered
Into a contract before the effective date of this Act to drill or operate a well that is or will
be located in the territory described by Subsection (b) of this section and subject to the
jurisdiction of the district under Section 8802.0035, Special District Local Laws Code, as
added by thia Act, shall file an administratively complete permit application with the
diltrict not later than three months after the elfective date of this Act for the drilling,
equipping, complstipn, or operation of any well if t.he wen requires a permit under the
rules or orders of the district. The person may file the permit application for an amount
of groundwater production not to excesd the maximum production capacity of the well.
Cd) The district shall issue a temporary permit to a person who files an application
under Subsection ec) of this section without a hearing on the application not later tban
the 30th day after the date of receipt of the application. The district sh.JI issue the
temporary permit for the groundwater production amount aet forth in the application.
The temporary permit wuad under this subsection shall provide the person with retro ·
active and prospective authorization to drill, operate, or perfonn another activity related
to a well for which a permit is required by the district for the period ortime batween the
effective date of this Act and the date that the district takes a final, appealeble action on
issuance of e regular permit pursuant to the permit application if:
(1) the person's drilling, operating, or other activitiea associated with the well are
consistent with the authorization sought in tbe pennlt application;
(2) the person timely pays to the district all administrative fees and fees related to
the amount of groundwater authorized to be produced pursuant to the temporary
permit in the 6ame manner as other pennit holdera in the districtj and
(3) the peraon complies with other rules and orders of the district applicable to
permit holders.
(e) The temporary permit issued under Subsection (d) does not confer any rights or
privileges to the permit holder other than those let forth in this aection. After iSluing
the temporary penuit, the district sball process tbe permit applicatioD for notice, haar·
ing, and consideration for issuance of a regular permit consistent with this section. The
distrid, aner notice and hearing, shall issue an order granting the regular permit
authorizing groundwater production in the amount eet forth in the temporary pennit
unless the district find! that authorizing groundwater production in the amount set
forth in the temporary permit will cause:
(1) a failure to achieve the applicable edopted desired future condition! for the
aquifer; or
(2) an unreasonable impact on existing wells.
(0 In the hearing on issuance of the regular permit under Subsection (e). the permit
applicant bears the burden of proof.
(g) The holder of a temporary or rerular permit subject to a district order under this
section to reduce the amount of groundwater production from tbe permitted well may
contest the reduction by requesting a contested case hearing to be conducted by the
State Office of Administrative Hearings in the manner provided by Sections 36.416,
86.4165, and 36.418, Water Code. The district ahall contract with the State OIRce of
Administrative Hearings to conduct the bearing ss provided by tbose eections oBbe Water Code. To the extent possible, the State Office of Administrative Hearinge .hall
expedite a hearing under this subsection. The pennit epplicant beats the hurden of proof
in the hearing.
(h) For the State Office of Administrative Heerings to recommend overturning a
diltrict order reducing the amount of groundwater authorized to be produced under a
3427
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temporary permit, the permit holder must demonstrate by a preponderance of the evidence that the production of the amount of groundwater authorized based on the
maximWD production capadty will not cause:
(1) a failw-e to achieve applicable adopted desired future conditions for the aquifer;
or
(2) an unreasonable impact on existi.ag weUs as found in the district's order.
(i) A pereon who relies on the temporary permit granted by thia aection to drill, operate, or engage in other activities associated with a water well assumes the riak that the
district may grant or deny, wholly or partly, the permit applicetlon when the district
takel IInal action after notice and haaring to issue a regular permit pursuant to the
application.
SECTION 5. If the addition of territory under Section 8802.0035, Special District L0cal Laws Code, as added by this Act, causes the annual water use fee in Section 8802.105
to exceed $1 million, the district shall not require an assessment of greater than $1 million annually es adjusted to reflect the percentage change during the preceding year in
the Consumer Price IndeL
SECTION 6. (a) The legislature validates and confirms all acts and proceedings of
the board of directors of the Barton Sprinp-Edwards Aquifer Conllervation Disbict that
were taken before the effective date of thill Act.
(b) Subsection (a) of this section does Dot apply to any matter that on the effective
date of this Act:
(1) is involved in litigation if ths litigation ultimately results in the matter being
held invalid by a final judgment of a court; or
(2) has been held invalid by a final judgment of a court.
SECTION 7. (a) The legal notice of the intention to introduce tWa Act, setting forth
the general substanee of this Act, has been published as provided by law, and the notice
and a copy of this Act have been furnished to all persons, agencies, officials, or entities to
which they !Jre required to be furnished under Section 59, Article XVI, Texas COI1!titution, and Chapter SIS, Government Coda.
(b) The governor, one of the required recipients, has submitted the notice and Act to
the Texas Commission on Environmental Quality.
(c) The Texas Commission on Environmental Quality has filed its recommendations
relating to this Aet with the governor, the lieutenant governor, and the speaker of the
house of representatives within the required time.
(d) All requirements of the constitution and laws of this state and the rules and
procedures of the legislature, with respect to the notice, introduction, and pessage of this
Act are fulfilled and accomplished.
SECTION 8. It is the intent of tha legislatura that this Act apply only to the tarritory described by Section 8802.0035, Special District Local Laws Code, as added by this
Act, and not have statewide implications.
SECTION 9. This Act takes effect immemately if it receives a vote of two-thirds of all
the members elected to each house, as provided by Section 89, Article III, Texas
Constitution. If thia Act doeli not receive the vote necessary Cor Immediate elrect, thill
Act take.!! effect September I, 2016.
Pused by t.he House on May 8, 2015: Yeas 126, Nays 15, 1 pruent, not voting; the
Houlll refused to concur in Senate amendmenta to H.B. No. 3405 00 May 29,
2016, and requested the appointment of a conference committee to consider the
difrerences between the two hoUlft; the House edopted the coofersnce committee
report on H.B. No. 3405 on May Sl, 2015: Yeas 143. Nay. I, 1 present., not voting,
the HOUle adopted H.C.R. No. 149 authorizing certain corrections in H.B. No.
8405 on June 1,2015: Yeas 147. Nays 0,1 present, not votina; passed by the Senate, with amendments, on May 22, 2015: Yeaa 28. Nays 8; at the request of the
Houae, the Senate appointed a conference committee to consider the differences
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baLween the two housesj the Senate adopted the conference committee report on
H.B. No. 3405 on May SO, 2015: Yeal 27, Nays 4, the Senate adopted H.C.R. No.
149 authorizing certain corrections in H.B. No. 3405 on June 1, 2015: Yeas Sl,
Nays O.
FiI,d without signature JWlt! 19, 2015.
Etrecbve June 19, 2015.

LOW INCOME HOUSING TAX CREDITS AWARDED FOR
CERTAIN DEVELOPMENTS
CHAPTER 978
H.B. No. 3536
AN Am
nlatiol to low IDeome boudDi tlUl credIts awarded for certal.u davalopmaotL

Be it Inaclm by thl! lAgislature of the State ofTua,:
SECTION 1. Section 2306.6711, Government Code, is amended by adding Subsection
(g) to read as follows:
(g) E:uept a. necellary to comply with the nonprofit "t-a.ide required by Saction
42(h)(6J. Internal Reu.nue Code of 1986 (26 U.S.C. Section 42(h)(6)), in on urban
subregion of a uniform s/ale service rt,wn that contains a county with a population 01
mort than 1.1 million, Ihe board shall allocotll hawing tIU credit. to thl! highut ICOring
deuelopmenl. if any, Ihat is part of a concerted plan of reui/olization and is locatlld in
that Ul'ban .ubregion in a municipality with a population of 500,000 or TTIIJrI!.
SECTION 2. The change in law made by this Act appUes only to the allocation of low
income housing tax credits for an application cycle that begins on or after January I,
2017. The allocation of low income housing tax' credits for an application cycle that
begins berore January 1,2017, is governed by the law in effect on the date the application cycle began. and the fonner law is continued in effact for thet purpose.
SECTION 3. This Act takes effect September 1. 2015.
Passed by the House on May 5, 2016: Yeu 130, Nays 15, 2 present, not Yoting; the
House refused to concu.r ill Senate amendments to H.B. No. 3536 011 May 27.
2015, Bnd requested the appointment of a conference committee to cODsider the
differences beLween the two houses; the HOUle adopted the conference committee
report on H.B. No. 3535 on May 31, 2015: Yeas 79. Nays 63, 3 present, not votin,;
passed by the Senate, with amend menta, on May 24, 2015: Yeas 19, Nays 11; at
the requeat oCthe HOUJe, the Senate appointed a conference committea to consider
the differences between the Lwo houses; the Senate edopted the conference com·
mittee report on H.B. No. 35S5 on May 3D, 2015: Yeas 23, Nays 8.
Filid I'Iithout lirnstura Jun. 19, 2015
Effective September 1, 2015.
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MEMORANDUM OF LEASE
ST ATE OF TEXAS

§
§

COVNTYOFHAYS

§

This Memorandum of Lease is made and entered into by and between Needmore Water,
LLC, a Texas limited liability company ( "Lessor") and Needmore River Ranch, LLC, a Texas
limited liability company ("Lessee"), and is as follows:
1.
Pursuant to that certain Groundwater Lease with an effective date of August 1,
2013, executed by Lessor and Lessee (the "Lease"), Lessor has leased to Lessee and Lessee has
leased from Lessor that certain rea) property which is described in Exhibit "A" attached hereto
and incorporated herein by reference ([he "Leased Premises"), for the purpose of exploring for,
drilling for, producing, utilizing, saving, transporting, and treating and beneficially using all of
the groundwater from beneath the surface of the land for purposes of domestic, agricultural and
livestock watering uses, but not for any industrial or related commercial purpose, or for sale to
any third-parties.

2.
The initial term of the Lease commenced on the Effective Date, and continues for
ten (10) years, unless extended (the "Term").
3.
This Memorandum does not alter, amend or modify the terms of the Lease, but is
executed solely for the purpose of giving notice of the existence of the Lease and the terms and
conditions therein, which Lease is incorporated herein by reference for all purposes to the same
extent and with the same effect as if set forth herein in full.
Executed by the undersigned effective as of August), 2013.

LESSOR:

LESSEE:

Needmore Water, LLC,
a Texas limited liability company

Needmore River Ranch, LLC,
a Texas limited liability company
By: Texas NR II, I
A

By: __

____

_____________

/,

., Manager
.

- --...

§
COUNTY OF

IIJ tv]

§

This instrument was acknowledged before me by Greg LaMantia, acting in his capacity
as Vice President of Texas NR
c., Manager of Lessor, Needmore Water, LLC, a Texas
liilp'ility company, on the I
day of November, 2015. on behalfofsaid Company.
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ST ATE OF
COUNTY OF

§
§

This mstrument was acknowledged before me by Greg LaMantia, acting in his capacity
as Vice President of Texas NR lI, Inc.,
of Lessee, Needmore River Ranch, LLC, a
day of November, 2015, on behalf of said
Texas limited liability company, on the
Company.

(

[SEAL]

After Recording Return To:
Texas NR n, Manager
Attn: Greg LaMantia, Vice President
3900 N. McColl Rd.
McAllen, Texas 7850)
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