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Opinion

[*457] ON PETITION FOR WRIT OF MANDAMUS

In this original proceeding Allcat Claims Service, L.P., a
limited partnership, and one of its limited partners seek
an order directing the Comptroller to refund franchise
taxes Allcat paid that were attributable to partnership
income allocated, but not distributed, to its
natural-person partners. Allcat claims it is entitled to a
refund for two reasons. First, the tax facially violates
Article VIII, Section 24 of the Texas Constitution because
it is a tax on the net incomes of its natural-person
partners that was not approved in a statewide
referendum. Second, as applied by the Comptroller to
Allcat and its partners, the franchise tax violates Article
VIII, Section 1(a) of the Constitution, which requires
taxation to be equal and uniform. We hold that: (1) the
tax is not a tax imposed on the net incomes of the
individual partners, thus it does not facially [**2] violate
Article VIII, Section 24; and (2) we do not have
jurisdiction to consider the equal and uniform challenge.

l. Background

A. The Bullock Amendment and the Franchise Tax

In 1993 Texas voters adopted Article VIII, Section 24 of
the Texas Constitution, frequently referred to as the
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Bullock Amendment.! See Tex. S.J. Res. 49, §§ 1-2,
73d Leg., R.S. (1993) (adopted Nov. 2, 1993). Section
24 provides in relevant part that

[a] general law enacted by the legislature that
imposes a tax on the net incomes of natural
persons, including a person's share of partnership
and unincorporated association income, must
provide that the portion of the law imposing the tax
not take effect until approved by a majority of the
registered voters voting in a statewide referendum
held on the question of imposing the tax.

Tex. Consr. art. VIII, § 24(a).

Adecade later a Travis County district court determined
that the manner in which [*458] Texas funded its public
schools was unconstitutional. Neeley v. West
Orange-Cove Consol. Indep. Sch. Dist., 176 S.W.3d
746, 753-54 (Tex. 2005). The court enjoined further
[**3] state funding of the schools, but stayed the effect
of its injunction until October 1, 2005, in order to give the
Legislature time to cure the constitutional deficiencies.
Id. The state defendants® appealed, and this Court was
"[o]nce again . . . called upon to determine whether the
funding of Texas public schools violates the Texas
Constitution." Id. at 751. We issued our opinion on
November 22, 2005 and held that the State's system for
financing public schools violated the Texas Constitution.
We also changed the effective date of the district court's
injunction to June 1, 2006. /d. at 796-99.

After the Travis County district court rendered its
judgment in November 2004, and while the appeal was
pending in this Court, the state actively worked on a
different approach to funding public education. The
79th Legislature considered alternative methods of
funding inits regular session and in two special sessions
that lasted into August 2005. During this same period,
the Governor also established the [*4] Texas Tax
Reform Commission to study how to "modernize
[Texas's] tax system and provide long-term property tax
relief as well as sound financing for public schools.”
Press Release, Office of the Governor, Gov. Perry
Names 24-Member Texas Tax Reform Commission
(Nov. 4, 2005), available at
http://governor.state.tx.us/news/appointment/5077/.

The Commission held its first meeting the day before
we issued West Orange-Cove.

In the months following our West Orange-Cove decision
the Commission conducted hearings around the state.
Based on its study, research, and those hearings the
Commission identified four main concerns with the
State's tax system: (1) property taxes were too high; (2)
taxes should be as broad and as low as possible; (3)
schools should be the priority for state funding; and (4)
the State's property taxes make it difficult to attract
businesses without substantial incentives. See Report
oF THE Texas Tax Rerorm Commission, Tax Fairness:
Property Tax Relief for Texans 16 (2006), available at
http://govinfo.library.unt.edu/ttrc/files/TTRC_report.pdf.
The Commission's proposals included increasing the
number of business forms subject to the franchise tax,
which is the State's [**5] business tax. Id. at 18. The
Commission noted that

[flor nearly a century the [franchise] tax has been
applied to corporations. The original purpose of the
franchise tax — and that which the Commission
finds is still valid — was to collect a modest levy in
return for the tremendous value afforded to
businesses that chose to benefit from a
state-provided liability shield. However, the recent
spread of new business forms such as
limited-liability partnerships have tapped the state's
protections previously available only to corporations
while avoiding the very levy designed to reflect the
value of that protection. Tax-free status has thus
been secured by many firms, to the competitive
detriment of those remaining in corporate form.

Id.

As part of the effort to provide lasting property tax relief,
establish a stable and long-term source of funding for
public schools, and meet the June 1, 2006 deadline set
in West Orange-Cove, the 79th [*459] Legislature, in its
third called session, enacted several amendments to
the Texas Tax Code. See Act of May 2, 2006, 79th Leg.,
3d C.S., ch. 1, §§ 1-27, 2006 Tex. Gen. Laws 1, 1-41
(the Act). The amendments were codified in Chapter
171 of the Tax Code and reflect [**6] many of the
Commission's proposals, including its proposal to
increase the number of business forms subject to the

9

2

So called after Lt. Gov. Bob Bullock who is widely credited with having taken the lead in authoring the amendment.

Hon. Shirley Neeley, Texas Commissioner of Education; the Texas Education Agency; Hon. Carole Keeton Strayhorn, Texas

Comptroller of Public Accounts; and the Texas State Board of Education.
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franchise tax. For the first time limited partnerships and
certain other unincorporated associations were required
to pay the tax. See Tex. Tax Cope §§ 171.0002, 171.001.
It is these amendments and their application that are
the subject of this proceeding against the Comptroller
and the Attorney General (collectively, the Comptroller).

B. Allcat's Claims

Allcat Claims Service, L.P. is a Texas limited partnership
that provides adjusting services to property insurers. It
inspects damaged property to determine the cause of
the damage and the costs of repair. Allcat's limited
partners include relator, John Weakly. For tax years
2008 and 2009 Allcat paid franchise taxes under protest,
then filed two suits seeking a refund: this original
proceeding and a suit in the 201st District Court of
Travis County. Here, Allcat seeks (1) an order requiring
the Comptroller to refund that portion of the 2008 and
2009 franchise taxes it paid that are referable to its
natural-person partners' shares of Allcat's income;? (2)
a declaration that the franchise tax is unconstitutional to
the extent [**7] it taxes partnership income allocable to
its natural-person partners; (3) an injunction directing
the Comptroller not to assess, enforce, or collect the
franchise tax to the extent it applies to Allcat's income
allocated to its natural-person partners; and (4) a
declaration that the Comptroller's interpretation of
certain franchise tax provisions violates Allcat's right to
equal and uniform taxation under the Texas Constitution.
Allcat asserts the same equal and uniform taxation
claim in the Travis County suit "to preserve the claim in
the event this Court decline[s] to exercise jurisdiction
over [it]."

The first basis on which Allcat and Weakly (collectively,
Allcat) rely for relief, which we reference as the facial
challenge, is that the amendments to the franchise tax
statutes violate Section 24 of the Constitution because
their effect is to impose an income tax on the net
incomes of natural persons, despite the fact that the tax
has not been approved in a statewide referendum. The
second basis, which we reference as the as-applied
challenge, is not that the franchise tax statutes [**8] are
unconstitutional, but rather that the Comptroller's

interpretation and application of them violate the equal
and uniform taxation clause of the Texas Constitution.
See Tex. Consr. art. VIII, § 1. Allcat also seeks attorney's
fees pursuant to the Declaratory Judgments Act (DJA).
See Tex. Cwv. Prac. & Rem. Cooe §§ 37.001-.011.%

Il. The Facial Challenge

A. Jurisdiction

The jurisdiction of all Texas courts, including this Court,
derives from [*460] the Texas Constitution and state
statutes. Chenault v. Phillips, 914 S.W.2d 140, 141
(Tex. 1996) (per curiam). Absent an express
constitutional or statutory grant, we lack jurisdiction to
decide any case. /d.

The Constitution is silent about taxpayer suits, but
Texas statutes [**9] have long vested our courts with
the responsibility to adjudicate these disputes. Under
applicable statutory provisions, which are not
challenged by Allcat, taxpayer suits contesting either
(1) the validity of a state tax or (2) the authority of the
public official charged with the assessment,
enforcement, or collection of the tax, must be brought in
a Travis County district court. See, e.g., Tex. Tax Cobne
§§ 112.001 ("The district courts of Travis County have
exclusive, original jurisdiction of a taxpayer suit brought
under this chapter."); id. § 112.051 (requiring that a
person must pay the tax in question before bringing a
suit "contend[ing] that the tax or fee is unlawful or that
the public official charged with the duty of collecting the
tax or fee may not legally demand or collect the tax or
fee"); id. § 112.101(a) (providing that injunctive relief
may be issued against the Comptroller prohibiting her
assessment or collection of a tax). In contrast to the
general provisions of the Tax Code prescribing
jurisdiction for taxpayer suits, the Act gives this Court
original and exclusive jurisdiction over constitutional
challenges to the franchise tax amendments:

The supreme court has [**10] exclusive and original
jurisdiction over a challenge to the constitutionality
of this Act or any part of this Act and may issue
injunctive or declaratory relief in connection with
the challenge.

3

Allcat at first sought relief as to all of the taxes it paid. It later limited the relief it sought.

4 Amicus briefs supporting Allcat's position were submitted by Niki Laing, CPA; Keller Haslett Storage Ltd.; Austin Analytical,
LLC; Yacktman Asset Management Co.; NSBMA, LP; Cherry Creek Plaza Partnership Ltd.; Nestle USA Inc.; the Corporate
Housing Providers Association; Tyson Hoffer; Winning Investments, L.P.; and Winning Management, L.L.C. Amicus briefs
supporting the Comptroller were submitted by the Texas Taxpayers and Research Association and the Texas Association of

Realtors.
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SeeAct § 24. We first address the Legislature's conferral
of original jurisdiction on this Court.

Allcat argues that section 24 is a valid exercise of
legislative authority under Article V, Section 3(a) of the
Constitution and that the Court has statutory authority
to issue certain extraordinary writs under section
22.002(c) of the Government Code. The Comptroller
does not contest our jurisdiction but posits that to accept
jurisdiction under Article V, Section 3(a), we must first
overrule our decisions in Love v. Wilcox, 119 Tex. 256,
28 S.W.2d 515 (Tex. 1930) and Lane v. Ross, 151 Tex.
268, 249 S.W.2d 591 (Tex. 1952). She disagrees with
Allcat's contention that section 22.002(c) is a valid
source of our jurisdiction. For the reasons expressed
below, we hold that we have jurisdiction under Article V,
Section 3(a)® and that neither Love nor Lane stand as
impediments.

The Constitution of 1891 gave the Supreme Court three
types of jurisdiction: appellate jurisdiction, jurisdiction to
issue writs, and original jurisdiction. The Court's
appellate jurisdiction was described as follows:

The Supreme Court shall have appellate jurisdiction
only except as herein specified, which shall be
coextensive with the limits of the State. Its appellate
jurisdiction shall extend to questions of law arising
in cases of which the Courts of Civil Appeals have
appellate jurisdiction under such restrictions and
regulations as the Legislature may prescribe. Until
otherwise provided by law the appellate jurisdiction
of the Supreme Court shall extend to questions of
law arising in the cases in the Courts of Civil Appeals
in which the Judges of any Court of Civil Appeals
may disagree, or where the several Court of Civil
Appeals may hold differently on the same question
of law [*461] or where a statute of the State is held
void.

Tex. Const. art. V, § 3 (1891). The next sentence
described the Court's writ jurisdiction:

The Supreme Court and the Justices thereof shall
have power to issue writs of habeas corpus, as may
be prescribed by law, and under such regulations
as may be [**12] prescribed by law, the said courts
and the Justices thereof may issue the writs of
mandamus, procedendo, certiorari and such other
writs, as may be necessary to enforce its jurisdiction.

Id. Section 3 then described the Court's original
jurisdiction:
The Legislature may confer original jurisdiction on
the Supreme Court to issue writs of quo warranto
and mandamus in such cases as may be specified,
except as against the Governor of the State.

Id.

In Love we held that the sentence last quoted limited
the Legislature's authority to confer original jurisdiction
on the Court. 28 S.W.2d at 522. The statute involved in
that case attempted to give the Court "the power, or
authority, or jurisdiction, to issue the Writ of Mandamus,
or any other Mandatory or compulsory Writ or Process”
against certain political party officials. Id. We concluded
that "the Constitution limits the original jurisdiction of the
court to the issuance of writs of quo warranto and
mandamus,” and that "so much of the legislative act
under examination as attempts to confer upon the
Supreme Court the power to issue "any other mandatory
or compulsory writ or process' save the writ of
mandamus, is violative of the Constitution, [**13] and is
therefore void."® Id. The Court reaffirmed Love in Lane.
249 S.W.2d at 593.

In 1981, Article V was amended, principally to confer
jurisdiction over criminal appeals on the Courts of Civil

5

Court. We need not address that [**11] position.

&

Court:

The Comptroller also suggests that Article V, Section 8 may authorize the Legislature to confer original jurisdiction on this

We also noted that there were other limitations on the Legislature's authority to confer original jurisdiction on the Supreme

This court has heretofore laid down certain limitations on the power of the Legislature to specify classes of cases
which may be brought within the court's original jurisdiction. One is that the right to the duty required to be
performed by mandamus shall not be 'dependent upon the determination of any doubtful question of fact.' Teat v.
McGaughey, 85 Tex. at 486, 487, 22 S.W. 302, 303 [1893]. Another limitation is that the writ of quo warranto or
mandamus be a proper or necessary process for enforcement of the right asserted. Pickle v. McCall, 86 Tex. at
218, 24 S.W. 265 [1893]. A third is there must be some strong and special reason for the exercise of this
extraordinary original jurisdiction by a court designed primarily as the court for the correction by appellate review
of errors of inferior courts in determining questions of law. In this connection, the court found no objection to the
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Appeals, changing them to the Courts of Appeals. Act of
May 25, 1979, 66th Leg., R.S., S.J. Res. No. 36, § 3
(adopted at Nov. 4, 1980 election). Section 3 was also
amended to its current form. /d. The first sentence
referring to appellate jurisdiction was replaced by these
two, describing the Court's jurisdiction generally:

The Supreme Court shall exercise the judicial power
of the state except as otherwise provided in this
Constitution. Its jurisdiction shall be coextensive
with the limits of the State and its determinations
shall be final except in criminal law matters.

Tex. Const. art. V, § 3(a). The other two lengthy
sentences of the prior provision [*462] describing the
Court's appellate jurisdiction became one short one:

Its appellate jurisdiction shall be final and shall
extend to all cases except in criminal law matters
and as otherwise provided in this Constitution or by
law.

Id. The provisions describing the Court's [**15] writ
jurisdiction and original jurisdiction were not changed.

The provision at issue in this case provides that the
Court "has exclusive and original jurisdiction over a
challenge to [its] constitutionality." Act § 24. It also
authorizes the Court to "issue injunctive or declaratory
relief in connection with the challenge." Id. If the grant of
jurisdiction or the relief authorized in the statute exceeds
the limits of Article V, Section 3(a), then we simply
exercise as much jurisdiction over the case as the
Constitution allows, as we did in Love. See 28 S.W.2d at
522. But, in Lane, we held that while "this court has no
original jurisdiction to issue a writ of injunction . . . . [i]n
cases in which this court's jurisdiction to issue a writ of
mandamus has attached the court necessarily has the
correlative authority to issue a writ of injunction to make
the writ of mandamus effective." 249 S.W.2d at 593.
The same may be said of declaratory relief.

The Act clearly expresses legislative intent that the
Court consider the constitutionality of its provisions. In
this matter, mandamus is a "proper or necessary
process for enforcement of the right asserted" because

Allcat seeks an order directing [**16] the Comptroller to
refund part of the taxes it paid. Love, 28 S.W.2d at 519.
That being so, we necessarily have the correlative
authority to provide declaratory and injunctive relief as
appropriate.

The Comptroller argues that this suit cannot be
considered a mandamus proceeding over which the
Court has original jurisdiction under Article V, Section
3(a) because mandamus relief would never be
appropriate. She contends that an official does not
abuse her discretion by enforcing a statute that is later
determined to be unconstitutional. But in LeCroy v
Hanlon, 713 S.W.2d 335 (Tex. 1986), we affirmed a
judgment declaring a filing fee statute unconstitutional,
granting mandamus relief against the district clerk, and
issuing injunctive relief precluding the clerk from
charging the unconstitutional filing fee. Id. at 337, 343;
see also Cramerv. Sheppard, 140 Tex. 271, 167 S.W.2d
147, 156 (Tex. 1942) (mandamus issued directing the
Comptroller to issue pay warrants after he refused to
issue them based on his improper interpretation of the
Constitution). In this matter, if Allcat is correct and the
Act is unconstitutional, then the Act does not provide
legal authority for the Comptroller to retain the taxes
[**17] and Allcat will be entitled to mandamus directing
a refund.

The Comptroller argues that if mandamus relief is
appropriate in cases such as this, then any constitutional
challenge can be brought initially in this Court. But as
we explained in Love and Lane, Article V, Section 3(a)
imposes a limit: legislative authorization and mandamus
being a proper or necessary process for enforcement of
the right asserted. For example, in a case the
Comptroller cites, Chenault, the relators brought an
original mandamus proceeding seeking "a declaration
that the attorney occupation tax is unconstitutional, an
injunction against the officials responsible for collecting
the tax, and writs prohibiting enforcement of the tax."
914 S.W.2d at 141. The Court refused to consider the
constitutional arguments, stating that "this action is not
within the original jurisdiction granted to this Court by
either the Texas Constitution or the Legislature." Id.

We conclude that section 24 of the Act serves as a
specific, limited exception to the generalized provisions

Legislature requiring it to exercise original jurisdiction by mandamus, where the proceeding [**14] 'involves
questions which are of general public interest and call for a speedy determination.' Betts v. Johnson, 96

Tex. at 363, 73 S.W. 4, 5 [1903].

28 S.W.2d at 519.
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of the Tax Code [*463] that confer exclusive jurisdiction
over suits such as Allcat's on the district courts of Travis
County; it does not violate Article V, Section 3(a);

[**18] and it gives this Court original, exclusive
jurisdiction to consider the facial challenge to the Act's
constitutionality in order to determine whether
mandamus should issue directing the Comptroller to
refund taxes that Allcat paid under protest. We need not
and do not address other arguments advanced by the
parties regarding our jurisdiction over the facial
challenge.

B. Is the Tax Constitutional

As an initial matter, we note Allcat contends that only
Texas law applies to the issues presented. We agree.
The Bullock Amendment and Texas partnership law, not
some other law such as the federal Internal Revenue
Code (IRC), control whether the Act violates the Texas
Constitution.

Allcat insists that the franchise tax is, in effect, an
income tax notwithstanding the Legislature's express
statement to the contrary. See Act § 21 ("The franchise
tax imposed by Chapter 171, Tax Code, as amended by
this Act, is not an income tax . . . ."). It reasons that
because the income of a partnership is allocated to
each partner according to the partner's partnership
interest, the Act taxes each partner's allocated share of
Allcat's income. Allcat asserts that, in this manner, the
franchise tax is a tax on [**19] the net incomes of its
partners and violates the Bullock Amendment as to
partners who are natural persons.

The Comptroller counters that the franchise tax is not
an income tax because it can result in taxes due even if
the entity loses money. She further argues that whether
the tax is an income tax is irrelevant because Texas has
adopted the entity theory for partnership law and a tax
imposed on a limited partnership entity does not
constitute a tax on the net incomes of the partnership's
individual partners. Because it is dispositive, we begin
with the Comptroller's second argument.

Under the aggregate theory of partnership law a
partnership is not an entity separate and distinct from its
individual partners. Rather, the "partnership” name or
label is a convenient way of referring to the partners as
a group. See 1 ALan R. Bromeerc & LaRRY E. RIBSTEIN,
BromBeRG AND RiBSTEIN ON ParTNERsHIP § 1.03(a)-(b)
(Release No. 31, 2011-12 Supp.). In contrast, under the
entity theory of partnership law the partnership is an
entity separate and distinct from its partners.” /d.

Although it has not always been so, Texas adheres to
the entity theory. In 1961 the Legislature adopted the
Texas Uniform Partnership Act (TUPA), Tex.Civ.STATAnN.
art. 6132(b) which "lean[ed] heavily toward the entity
idea." Id., § 1, cmt. This Court recognized that the
aggregate theory had been abandoned for most
purposes with the TUPA's adoption:

[*464] [under the aggregate theory] a partnership

was [**21] considered to be an aggregate of
individuals acting under contract . . . . However,
after the adoption of [TUPA], a partnership was
recognized as an entity legally distinct from its
partners for most purposes. The entity theory of
partnership is consistent with other laws permitting
suit in the partnership name and service on one
partner.

Haney v. Fenley, Bate, Deaton & Porter, 618 S.W.2d
541, 542 (Tex. 1981) (per curiam). Yet despite the
TUPA, some courts continued to apply the aggregate
theory in certain situations. See, e.g., Lawler v. Dallas
Statler-Hilton Joint Venture, 793 S.W.2d 27, 33-34 (Tex.
App.—Dallas 1990, writ denied) (recognizing that Texas
is "predominantly an entity theory state" but determining
that under the TUPA there were sufficient aggregate
features to a partnership for the court to apply the
aggregate theory to an employment relationship).

Courts' application of the aggregate theory in certain
contexts and the entity theory in others led to some
confusion. So, "to allay previous concerns that stemmed
from confusion as to whether a partnership was an

7

The practical application of these different approaches yields various consequences. For example, which theory a state

embraces [**20] for its partnership law—aggregate or entity can be determinative of whether a partner may be liable for
embezzlement or improper use of partnership property. Compare In re Leal, 360 B.R. 231, 239-41 (Bankr. S.D. Tex. 2007)
(applying Texas partnership law to conclude that a partner was liable to the partnership for conversion of partnership property
because he did not have an individual interest in such property), with State v. Birch, 36 Wn. App. 405, 675 P.2d 246 (Wash. Ct.
App. 1984) (upholding the trial court's dismissal of charges for embezzling partnership funds and providing that whether a state
follows an aggregate or entity theory of partnership law is for the Legislature to decide). See generally Bromeerc at § 1.03(c)
(identifying the aggregate and entity aspects of partnership law in specific areas).
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entity or an aggregate of its members," the 73rd
Legislature passed the Texas Revised Uniform
Partnership Act (TRPA) [*22] in 1993 and thereby
"unequivocally embrace[d] the entity theory of
partnership by specifically stating . . . that a partnership
is an entity distinct from its partners.” Tex. Rev. Civ. Star.
Ann.  art.  6132b-2.01, Comment of Bar
Committee—1993. The TRPA, codified in the Texas
Business Organizations Code, plainly provides that "[a]
partnership is an entity distinct from its partners,” and
"[a] partner is not a co-owner of partnership property."
Tex. Bus. Orcs. Cope §§ 152.056, 154.001(c). Further, it
is the partnership interest that is a partner's "personal
property for all purposes.” Id. § 154.001(a); see also
Reid Road Mun. Util. Dist. No. 2 v. Speedy Stop Food
Stores, Ltd., 337 S.W.3d 846, 855 (Tex. 2011) (noting
that the general partner of a limited partnership is not an
owner of the limited partnership's property). The same
Legislature that adopted the TRPA also adopted the
language in the Bullock Amendment. See Tex. S.J. Res.
49, 8§ 1-2, 73d Leg., R.S. (1993) (adopted Nov. 2,
1993).%

In Kao Holdings, L.P. v. Young, 261 S.W.3d 60 (Tex.
2008), we distinguished early Texas law that rejected
the entity theory from modern practice. In doing so we
quoted the following language from Frank v. Tatum:

It is a general rule that suits in courts can only be
maintained by and against persons natural or
artificial; that is, individuals or corporations. Unless
otherwise provided by statute, a copartnership is
not considered a person, and must sue and be
sued by its members. . . . The rule that a
copartnership must sue or be sued by its members
is so universally recognized that there is no need
for discussion.

Id. at 62 n.9 (quoting 87 Tex. 204, 25 S.W. 409, 409-10
(Tex. 1894)). We then contrasted that view with more
current law under which a partnership is an entity
separate from the partners:

[*465] In M Sys. Stores, Inc. v. Johnston, 124 Tex.
238,76 S.W.2d 503, 504 (1934), [**24] we reiterated
that "a partnership is not a legal entity, like a

corporation." Much later, in Haney v. Fenley, Bate,
Deaton & Porter, 618 S.W.2d 541, 542 (Tex.1981),
we observed that "after the adoption of the Texas
Uniform Partnership Act, Tex. Rev. Civ. Star. Ann. art.
6132b, effective January 1, 1962, a partnership
was recognized as an entity legally distinct from its
partners for most purposes." See also Tex. R. Civ. P.
28 ("Any partnership . . . may sue or be sued in its
partnership, assumed or common name for the
purpose of enforcing for or against it a substantive
right. . . .").

Id.

Allcat urges that the separate entity concept applies
only in contexts unrelated to net income, such as
property ownership and enforcement of liability. Citing
Destec Energy, Inc. v. Houston Lighting & Power Co.,
966 S.W.2d 792 (Tex. App.—Austin 1998, no pet.), it
argues that Texas has not adopted the entity approach
for partnership income, thus partnership income is
divided into shares essentially owned by the partners
regardless of whether the income shares are actually
distributed to the partners. We disagree with Allcat's
position and its reading of Destec. In Destec the court of
appeals rejected [**25] the aggregate theory of
partnership law in deference to the Legislature's
adoption of the entity theory in the TRPA. Id. at 795-96.
That same court recently reviewed the nature of
partnership income under the entity theory. See Smith
v. Grayson, No. 03-10-00238-CV, 2011 Tex. App. LEXIS
8235, 2011 WL 4924073, at *5-*6 (Tex. App.—Austin
Oct. 12, 2011, no pet. h.). In determining whether
partnership earnings retained by the partnership are
separate property of a limited partner or community
property of the partner and his wife, the court noted that
"[plartnership earnings are owned by the partnership
prior to distribution to the partners and cannot be
characterized as either separate or community
property." 2011 Tex. App. LEXIS 8235, [WL] at *6.
Rather, the limited partner's "right to receive his share of
the profits is the only partnership right subject to
characterization." 2011 Tex. App. LEXIS 8235, [WL] at
*5.

Other courts of appeals have likewise rejected attempts
toimpose an aggregate theory of partnership law, given

& The TRPA originated in the 73rd Legislature as H.R. 273. The House passed H.R. 273 on April 19, 1993 and adopted the
conference committee report on May 30. The Senate passed H.R. 273 with amendments [**23] on May 18 and adopted the
conference committee report on May 29. Meanwhile, the Senate adopted the language of the Bullock Amendment pursuant to
Senate Joint Resolution 49 on April 27, 1993 and adopted the related conference committee report on May 27, 1993. The
House adopted Senate Joint Resolution 49 with amendments on May 21 and the conference committee report on May 28.
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the express language of the TRPA. See, e.g., Bexar
Appraisal Dist. v. Am. Opportunity for Housing-Perrin
Oaks, L.L.C., No. 04-10-00278-CV, 2010 Tex. App.
LEXIS 9648, 2010 WL 4978099, at *3-*5 (Tex.
App.—San Antonio Dec. 8, 2010, no pet.) (applying the
entity theory to distinguish [**26] between the
partnership and its partners to determine who could
protest the rejection of the tax exempt status of certain
property); Simmons, Jannace & Stagg, L.L.P. v. Buzbee
Law Firm, 324 S.W.3d 833 (Tex. App.—Houston [14th
Dist.] 2010, no pet.) (holding that a partnership law firm
could not appear pro se); Alice Leasing Corp. v. Castillo,
53 S.W.3d 433, 443 (Tex. App.—San Antonio 2001, pet.
denied) (recognizing that "the Legislature unequivocally
embraced the entity theory of partnership law in 1993").

Allcat also argues that section 152.202(a) of the
Business Organizations Code (entitled "Credits of and
Charges to Partner") should control over section
152.056 (entitled "Partnership as Entity"), thereby
making partnership income an exception to the separate
entity concept. Section 152.202(a) provides in relevant
part: "Each partner is credited with an amount equal to
.. . the partner's share of the partnership's profits." Tex.
Bus. Ores. Cope § 152.202(a). This provision, when
read in context with section 153.206, providing how
limited partnership profits and losses are allocated,
merely specifies that partnership profits are credited
and allocated [*466] to the partner's partnership interest
[**27] according to the partnership agreement or as
otherwise provided under the TRPA. Tex. Bus. Ores.
Cope § 152.202(a), 153.206; see also id. § 153.003
(providing that the provisions of chapter 152 apply to
limited partnerships if they are not inconsistent with
chapter 153 of the TRPA).° The TRPA provides that
partners have creditors' rights in regard to distributions
of partnership profits, but it does not provide that
allocations of partnership profits are property of, subject
to the control of, or income to the separate partners.
See Tex. Bus. Ores. Cope § 153.207-.210; see also
Smith, 2011 Tex. App. LEXIS 8235, 2011 WL 4924073,
at *5-*6; Cleaver v. Cleaver, 935 S.W.2d 491, 495 (Tex.
App.—Tyler 1996, no writ). And the right to receive a
distribution, even assuming it is authorized by the
partnership, is subject to the partnership's ability to
satisfy its liabilities. See Tex. Bus. Ores. Cope § 153.210
(providing that distributions may not be made Iif,

immediately after giving effect to the distribution,
liabilities of the partnership will exceed the fair value of
the partnership assets); see also Tex. Bus. Oras. CobpE §
153.105 (providing that rights of limited partners may be
created only by (1) the certificate [**28] of formation; (2)
the partnership agreement; (3) other sections of chapter
153; or (4) the other limited partnership provisions).
Thus, under Texas law the allocation of partnership
income or profits to a partner does not convert the
amounts allocated into property of or income to the
partner, and section 152.202(a) does not indicate a
departure from the entity theory.

In support of its position, Allcat also references matters
extraneous to the legislative history of the Bullock
Amendment. Some of these pre-date and some
post-date enactment of the Amendment. The most
relevant are exemplified by a 1991 letter sent to
then-Governor Ann Richards by twenty-two members
of the senate. The letter stated that "[a] tax on
partnership income . . . is really a tax on personal
income that only applies to some persons." [**29] Letter
from Members of the Texas Senate to Gavernor Ann
Richards, et al., (Jul. 23, 1991) (on file with Baylor
University's Collections of Palitical Materials). This
position, Allcat urges, provides the context in which the
Amendment was adopted.

We agree that the Bullock Amendment must be
construed in light of conditions existing at the time it was
adopted. See City of Beaumont v. Bouillion, 896 S.W.2d
143, 148 (Tex. 1995); Jones v. Ross, 141 Tex. 415,173
S.W.2d 1022, 1024 (Tex. 1943). However, in construing
the Texas Constitution, we "'ascertain and give effect to
the plain intent and language of the framers of a
constitutional amendment and of the people who
adopted it." Wilson v. Galveston Cnty. Cent. Appraisal
Dist., 713 S.W.2d 98, 101 (Tex. 1986) (quoting Gragg v.
Cayuga Indep. Sch. Dist., 539 S.W.2d 861, 866 (Tex.
1976)). We presume the language of the Constitution
was carefully selected, interpret words as they are
generally understood, and rely heavily on the literal text.
See Harris Cnty. Hosp. Dist. v. Tomball Hosp. Auth., 283
S.W.3d 838, 842 (Tex. 2009) (citing Stringer v. Cendant
Mortg. Corp., 23 S.W.3d 353, 355 (Tex. 2000) and
Bouillion, 896 S.W.2d at 148).

As we have often held, however, [**30] the most relevant
consideration in construing a [*467] constitutional or

8 Allcat's partnership agreement is not in the record. Neither party argues that its relevant terms differ from the TRPA's
provisions. See Tex. Bus. Ores. Cope § 152.002 ("To the extent that the partnership agreement does not otherwise provide, this
chapter and the other partnership provisions govern the relationship of the partners and between the partners and the

partnership.").
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statutory provision is its text. The permutations placed
on that text by others, even those who urge its adoption,
must ordinarily yield when the text's plain meaning says
the opposite. Political advocacy may influence votes on
important legislative initiatives, but it cannot control a
court's ultimate responsibility to decide the law that was
finally enacted or adopted. Here, the letter to Governor
Richards represents senators' opinions almost two
years before the Legislature adopted the TRPA and
approved the Bullock Amendment's language and
submitted it to Texans for adoption. It represents but a
subset of the Legislature and states views that may
have changed in the two-year period of debate
preceding the enactment of the TRPA and the
submission of the Amendment to the voters. Indeed
every one of the signatories who were still senators in
the 73rd Legislature voted in favor of the TRPA. The
passage of time, in conjunction with the plain language
of the TRPA's text, forecloses any argument that the
Legislature rejected any aspect of the entity theory of
partnership law.

The materials Allcat references reflect a disdain
[**31] for a state income tax on natural persons, absent
voter approval, but none of the materials contradicts
legislative intent to tax partnerships under the entity
theory. The caption of Senate Joint Resolution 49 stated
that the resolution "[pJropos[ed] a constitutional
amendment prohibiting a personal income tax without
voter approval and dedicating the proceeds of the tax, if
enacted, to education and property tax relief,” and when
the proposed amendment was submitted to the voters,
it was described as "Proposition 4: The constitutional
amendment prohibiting a personal income tax without
voter approval and, if an income tax is enacted,
dedicating the revenue to education and limiting the
rate of local school taxes." Tex. S.J. Res. 49, 73d Leg.,
caption, § 3 (1993). The language is not ambiguous
and, as such, opinions from senators, newspapers, or
other sources cannot override the text approved by the
Legislature. See Tex. Dep't of Pub. Safety v. Cox Tex.
Newspapers, L.P., 343 S.W.3d 112, 117-18 (Tex. 2011)
(recognizing that the Legislature's intent is best
manifested by what it enacts); Molinet v. Kimbrell, 356
S.W.3d 407, 2011 Tex. LEXIS 68 (Tex. 2011)
("Statements made during the legislative process
[**32] by individual legislators or even a unanimous
legislative chamber are not evidence of the collective
intent of the majorities of both legislative chambers that
enacted a statute . . . . The Legislature expresses its
intent by the words it enacts."); AT&T Commc'ns of
Tex., L.P. v. Sw. Bell Tel. Co., 186 S.W.3d 517, 528-529

(Tex. 2006) ("[T]he statement of a single legislator, even
the author and sponsor of the legislation, does not
determine legislative intent."). Nor do they reflect intent
by the voters to adopt something other than a
constitutional amendment prohibiting a personal income
tax without voter approval, and providing that if a
personal income tax were to be enacted, revenues from
it must be dedicated to education. Accordingly, we read
the TRPA as stating without equivocation that
partnership income remains property of the partnership
entity until it is distributed.

Allcat further argues that the Bullock Amendment
extends to instances in which a natural person's
partnership income is taxed "indirectly." Allcat urges
that the Bullock Amendment's partnership
clause—"including a person's share of partnership and
unincorporated  association  income"—becomes
meaningless if it applies [**33] only when the franchise
tax statute results in direct taxation of a partner for some
part of partnership income, as is the case in the federal
taxation scheme. See 26 U.S.C. § 701 ("A partnership
as such [*468] shall not be subject to the income tax
imposed by this chapter. Persons carrying on business
as partners shall be liable for income tax only in their
separate or individual capacities."). The substance of
Allcat's argument is that regardless of whether Texas
classifies partnership income and profits as partnership
property (the entity theory) or property of the partners
(the aggregate theory), the Bullock amendment
constitutionally transforms a natural-person partner's
allocated share of partnership income into part of the
person's "net income" and forbids applying the tax at
either the partnership or individual level absent approval
in a referendum. Again, we disagree.

When construing statutes we presume the Legislature
intended them to comply with the Texas Constitution.
Tex. Gov'r Cooe § 311.021; see also Proctor v. Andrews,
972 S.W.2d 729, 735 (Tex. 1998) ("'Statutes are given a
construction consistent with constitutional requirements,
when possible, because the legislature is presumed

[**34] to have intended compliance with [the
Constitution]." quoting Brady v. Fourteenth Court of
Appeals, 795 S.wW.2d 712, 715 (Tex. 1990)). And as
previously noted, in construing amendments to the
Texas Constitution we ascertain and give effect to the
plain intent and language of the framers of the
amendments and of the people who adopted them,
beginning with and giving primacy to the language that
was adopted. See Wilson, 713 S\W.2d at 101; Gragg,
539 S.W.2d at 866.
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To review, Section 24(a) of the Constitution provides
that voters must approve "[a] general law enacted by
the legislature that imposes a tax on the net incomes of
natural persons, including a person's share of
partnership and unincorporated association income"
before it becomes effective. Tex. Const. art. VIII, § 24(a).
The reference to partnership and unincorporated
association income is an explanatory phrase modifying
the phrase "the net incomes of natural persons." /d.;
see also Tex. Gov't Cope § 311.005(13) (defining the
term "including" under the Code Construction Act as a
term of enlargement). Allcat's argument proposes that
the amount of partnership income allocated to a partner
becomes the partner's "share" of partnership
[**35] income once it is allocated, regardless of Texas
law and regardless of whether partnership operations,
expenses or losses were to later reduce the allocated
amount. That argument would have weight if the
partnership were not a separate entity, but it is. Allcat
does not argue that the TRPA violates either the Bullock
Amendment or some other constitutional provision by
making the partnership and its income an entity separate
from its partners. Nor does Allcat argue that either the
Bullock Amendment or some other constitutional
provision restricts Texas to particular taxation
methodologies such as ones conforming to the federal
income tax system.

Simply put, under Texas law the entity theory applies to
partnership income and profits. Individual partners do
not own any of either while they remain in the
partnership's hands and have not been distributed to

the partners. See, e.g., Tex.Bus.Ore.Cooe § 152.056;
see also Tex. Lottery Comm'n v. First State Bank of
DeQueen, 325 S.W.3d 628, 637 (Tex. 2010) ("[W]e
must take statutes as we find them and first and primarily
seek the Legislature's intent in its language."). And
while a partner's interest in the partnership represents
the right to [**36] receive the partner's share of
partnership profits when they are distributed, it does not
follow that for purposes of the Texas franchise tax such
right constitutes a partner's "share" of any partnership
income or profits while the partnership retains the
income and profits [*469] without having distributed
any of them to the partner.'®

The Bullock Amendment prohibits the State from
implementing, without voter approval, an income tax on
the net incomes of natural persons, including a tax
scheme yielding results similar to those of the federal
income tax construct as related to partnerships. Under
the federal construct, partnership income "flows
through" to and is taxed to the partner. The IRC does
not tax partnerships as entities, see 26 U.S.C. § 701,
but instead taxes only the partners and defines a
partner's gross income as including "his distributive
share of the gross income of the partnership." 26 U.S.C.
§ 702(c). The federal law flow-through approach to
partnership income "certainly represents the aggregate
view [of partnerships]." Bromeere at 1.03(c)(9). Chapter
171 of the Tax Code does not adopt the tax scheme of
the IRC even though it draws from entries on certain
federal tax forms as its method for determining the

10

The Comptroller argues that use of the term "net income" shows that the Legislature is not prohibited from passing a tax

on the gross incomes of natural persons. She suggests that to the extent a person's share of partnership income is income at
all, it merely amounts to a portion of the person's "gross income" which is not the subject of the Bullock Amendment. The parties
and amici advance competing arguments about whether the franchise tax is an income tax. They cite authorities concluding
that it is and authorities concluding that it is not. For those concluding that it is not see Ga. Dep't of Rev., Individual FAQs,
available at https://etax.dor.ga.gov/inctax/webfag/fag-ind.aspx#texasmargin (last visited Nov. 16, 2011); Instructions for Maine
Corporate Income Tax 2010 Form 1120ME, Line 4a, at 4, available at
http://www.maine.gov/revenue/forms/corporate/2010/10_1120inst.pdf; [**37] Mass. Dep't of Rev., Directive No. 08-7 (Dec. 18,
2008); Minn. Rev. Notice No. 08-08 (Jul. 21, 2008); Pa. Dep't of Rev., Corp. Tax Bulletin 2008-05, (Dec. 1, 2008), available at
http://pa.gov/portal/server.pt/document/910228/ct_bulletin_2008-05_pdf; Va. Tax Comm'r Ruling, Pub. Doc. No. 08-169 (Sept.
11, 2008). For those concluding that it is see Cal. Franchise Tax Bd., Technical Advice Mem. 2011-03 (Apr. 13, 2011), available
at http://www.ftb.ca.gov/law/Technical _Advice_Memorandums/2011/20110003.pdf; Kans. Dep't of Rev., Opinion Letter No.
0-2008-004 (Sept. 2, 2008), available at
http://rvpolicy.kdor.state.ks.gov/Pilots/Ntrntpil/IPILv1x0.NSF/ae2ee39f7748055f8625655b004e9335/e861583bab1caf27862574ba005eb8c37(
(last visited Nov. 16, 2011); Mo. Dep't of Rev. Letter Ruling LR 5309 (Dec. 12, 2008), available at
http://dor.mo.gov/rulings/show.php?num=5309 (last visited Nov. 16, 2011); S.C. Dep't of Rev., Rev. Rul. 09-10 (Jul. 17, 2009),
available at hitp://www.sctax.org/NR/rdonlyres/B8314617-023F-4575-9C96-D9449EE53AAF/0/RR0910.pdf; Wisc. Tax Bulletin
156 at 7 (April 2008); Minutes of the August 2, 2006, Board Meeting on Potential FSP: Texas Franchise Tax, at 2-3, available
at [**38] hitp:/fwww.fasb.org/jsp/FASB/Page/08-02-06_texas_franchise_tax.pdf. Because the arguments do not affect our
analysis, we do not address them.
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amount of franchise taxes a business owes.'! Allcat's
position flies directly [*470] in the face of the TRPA's
specification that partnership profits and losses
[**39] are allocated to partners as a component of that
partner's partnership interest and the partner's rights to
a distribution from that property interest are limited to
those of a creditor. Tex. Bus. Oras. Cope §§ 152.202(a),
153.206-.207, 154.001(a). We reject it. The Bullock
Amendment does not preclude the taxation of business
entities for the privilege of doing business in Texas and
taking advantage of the option to limit the liability of the
owners of a business as Allcat does by means of the
limited partnership structure.

We [**41] conclude that the franchise tax constitutes a
tax on Allcat as an entity; it does not constitute a tax on
the netincome of Allcat's natural-person limited partners
within the meaning of the Bullock Amendment. We hold
that Allcat's facial challenge is without merit.

lll. The As-Applied Challenge

Allcat does not directly attack the provisions of the Act
by its as-applied challenge, but instead claims that the
Comptroller's interpretation and enforcement of the
franchise tax statutes violates its rights under the equal
and uniform taxation clause of Article VIII, Section 1 of
the Constitution. In other words, by its as-applied claim
Allcat challenges the Comptroller's assessment,
enforcement, and collection of the tax imposed by the
Act. As we did with the facial challenge, we first address
our jurisdiction.

Allcat's claim is subject to chapter 112 of the Tax Code
which generally vests exclusive jurisdiction over tax
suits in the district courts of Travis County. See, e.g.,
Tex. Tax. Cooe §§ 112.001, 112.051-.053, 112.101-.1011.
As it does in its facial challenge, Allcat asserts that
section 24 of the Act withdraws its claim from the Travis

1

See Tex. Tax Cooe § 171.1011. With respect to partnerships this section provides:

(c) Except as provided by this section, and subject to Section 171.1014, for the purpose of computing its taxable

(2) for a taxable entity treated for federal income tax purposes as a partnership, an amount computed by:

(A) adding:

(i) the amount reportable as income on line 1c, Internal Revenue Service Form 1065;

(i) the amounts reportable as income on lines 4, 6, and 7, Internal Revenue Service Form 1065;

(iii) the amounts reportable as income on lines 3a and 5 through 11, Internal Revenue Service Form 1065,

[**40] Schedule K;

(iv) the amounts reportable as income on line 17, Internal Revenue Service Form 8825;

(v) the amounts reportable as income on line 11, plus line 2 or line 45, Internal Revenue Service Form 1040,

Schedule F; and

(vi) any total revenue reported by a lower tier entity as includable in the taxable entity's total revenue under

Section 171.1015(b); and
(B) subtracting:

(i) bad debt expensed for federal income tax purposes that corresponds to items of gross receipts included
in Subsection (c)(2)(A) for the current reporting period or a past reporting period;

(i) to the extent included in Subsection (c)(2)(A), foreign royalties and foreign dividends, including amounts
determined under Section 78 or Sections 951-964, Internal Revenue Code;

(iii) to the extent included in Subsection (c)(2)(A), net distributive income from a taxable entity treated as a
partnership or as an S corporation for federal income tax purposes;

(iv) to the extent included in Subsection (c)(2)(A), items of income attributable to an entity that is a
disregarded entity for federal income tax purposes; and

(v) to the extent included in Subsection (c)(2)(A), other amounts authorized by this section . . . .

Tex. Tax Cope § 171.1011(c)(2).
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County courts' jurisdiction and provides this [**42] Court
with exclusive, original jurisdiction. In the alternative, it
asserts that this Court has jurisdiction under the
statutory jurisdiction afforded by section 22.002(c) of
the Government Code. We first address the argument
regarding section 24 of the Act.

We held in section IIA that section 24 of the Act
constitutes a specific, limited exception to the general
grant of jurisdiction in the district courts of Travis County,
see Tex. Gov't Cope § 311.026(b) (specifying that
specific statutory provisions prevail over general ones
in statutory construction), and is a valid legislative
conferral of jurisdiction under Article V, Section 3(a) of
the Constitution. Assuming, without deciding, that
Section 3(a) authorizes the Legislature to confer original
jurisdiction on this Court for an as-applied challenge,
section 24 of the Act only confers original jurisdiction
over challenges to the constitutionality of the Act. It
does not [*471] authorize this Court to exercise original
jurisdiction over challenges to how the Comptroller
assesses, enforces, or collects the franchise tax. Thus,
section 24 of the Act does not confer original jurisdiction
on this Court over Allcat's as-applied challenge. See
[**43] Chenault, 914 S.W.2d at 141.

Next, we address Allcat's argument that section
22.002(c) of the Government Code gives this Court
original jurisdiction. Section 22.002(c) provides

Only the supreme court has the authority to issue a
writ of mandamus or injunction, or any other
mandatory or compulsory writ or process, against
any of the officers of the executive departments of
the government of this state to order or compel the
performance of a judicial, ministerial, or
discretionary act or duty that, by state law, the
officer or officers are authorized to perform.

Tex. Gov't Cope § 22.002(c). To support its assertion
Alicat cites In re Smith, 333 S.W.3d 582 (Tex. 2011),
and A&T Consultants, Inc. v. Sharp, 904 S.W.2d 668
(Tex. 1995). In those cases the Court determined it had
jurisdiction because controlling statutes that expressly
authorized mandamus relief did not state which court
had jurisdiction to issue the writ against a state executive
officer. See In re Smith, 333 S.W.3d at 585 (citing Tex.
Cwv. Prac. & Rem. Cooe § 103.051(e)); A&T, 904 S.wW.2d
at 672 (citing former Tex. Gov't Cooe § 552.321,
amended by Act of May 23, 1999, 76th Leg., ch. 1319,
§ 27 (adding a provision specifying the [**44] court in
which a suit for writ of mandamus must be filed)). In this
case, however, the Tax Code expressly provides not
only which courts have jurisdiction to provide relief in
taxpayer challenges—the district courts of Travis
County—but also addresses whether those courts are
authorized to provide mandamus or other similar relief.
See Tex. Tax Cooe §§ 112.001, 112.108.72

Moreover, even if section 22.002(c) of the Government
Code empowered this Court to exercise original
jurisdiction over Allcat's as-applied challenge, the more
detailed, specific construct of the Tax Code would apply
over section 22.002(c)'s general provisions and
limitations. See Tex. Gov't Cope § 311.026 (providing
that if statutes conflict, "the special or local provision
prevails as an exception to the general provision"); see
also A&T, 904 S.W.2d at672 ("Any exception to [section
22.002(c) of the Government Code] would require
express statutory authorization by the legislature.”).
And section 24 of the Act is not an exception to the Tax
Code in regard to the as-applied challenge.

We hold that we do not have original jurisdiction over
Allcat's as-applied challenge.

[*472] IV. Attorney's Fees

12 Section 112.108 provides as follows:

Except for a restraining order or injunction issued as provided by this subchapter, a court may not issue a
restraining order, injunction, declaratory judgment, writ of mandamus or prohibition, order requiring the payment of
taxes or fees into the registry or custody of the court, or other similar legal or equitable relief against the state or a
state agency relating to the applicability, assessment, collection, or constitutionality of a tax or fee covered by this
subchapter or the amount of the tax or fee due, provided, however, that after filing an oath of inability to pay the tax,
penalties, and interest due, a party may be excused from the requirement of prepayment of tax as a prerequisite
to appeal if the court, after notice and hearing, finds that such prepayment would constitute [**45] an
unreasonable restraint on the party's right of access to the courts. The court may grant such relief as may
be reasonably required by the circumstances. A grant of declaratory relief against the state or a state agency shall

not entitle the winning party to recover attorney fees.

Tex. Tax Cooe § 112.108 (emphasis added).
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Allcat seeks to recover attorney's fees pursuant to the
DJA. See Tex. Civ. Prac. & Rem. Cooe §§ 37.001-.011.
[**46] It argues that we should presume the Legislature
intended to incorporate the DJA into section 24 of the
Act because section 24 authorizes declaratory relief,
thus providing jurisdiction over Allcat's claim for
attorney's fees. See id. § 37.009 ("In any proceeding
under this chapter, the court may award costs and
reasonable and necessary attorney's fees as are
equitable and just."). The Comptroller points out that
even if section 24 validly grants jurisdiction to this Court,
its language plainly authorizes only declaratory and
injunctive relief—not attorney's fees. See Act § 24
(stating that the Court "may issue injunctive or
declaratory relief in connection with the [constitutional]
challenge"). We agree with the Comptroller that section
24 does not reflect legislative intent to incorporate the
DJA.

When construing a statute we presume that every word
in the statute was used for a purpose. In the Interest of
M.N., 262 S.W.3d 799, 802 (Tex. 2008). Just as
importantly, we presume that every word excluded from
the statute was excluded for a purpose. /d.

Assuming, without deciding, that Article V, Section 3(a)
authorizes the Legislature to confer jurisdiction for us to
award attorney's fees in an original [**47] proceeding
such as this, section 24 of the Act does not reference
the DJA. The presumption Allcat contends for is the
opposite of the long-standing judicial presumption that
words excluded from a statute were excluded for a
purpose. We will not apply it. We conclude that we do
not have jurisdiction over the claim for attorney's fees.

The Comptroller advances several reasons why Allcat
should not recover attorney's fees if we have jurisdiction
over the claim. Because we do not have jurisdiction
over the claim, we do not address her contentions. See
Valley Baptist Med. Ctr. v. Gonzalez, 33 S.W.3d 821,
822 (Tex. 2000) (noting that an appellate court's opinion
is advisory if the court does not have jurisdiction over
the pending matter).

V. Response to the Dissent

The dissent says section 24 of the Act does not confer
mandamus jurisdiction on the Court because it does not
use the word "mandamus.” The dissent reads section
24 too narrowly. The Legislature clearly intended section
24 to confer jurisdiction on this Court for all taxpayer
suits challenging the constitutionality of the Act. The

second part of section 24 references injunctive or
declaratory relief, but nowhere does the Act purport
[**48] to limit the jurisdictional grant to those types of
relief. Certainly the first part of section 24 does not limit
the jurisdiction it attempts to confer on the Court. And
although the conferral of jurisdiction in section 24 is
broader than that authorized by Article V, Section 3(a),
this does not mean that mandamus jurisdiction is not
included within section 24's jurisdictional grant. As we
noted in section IIA, when the Legislature attempts to
confer jurisdiction in excess of that allowed by the
Constitution, we exercise jurisdiction only to the extent
allowed by the Constitution. See Love, 28 S.W.2d at
522. In this regard, should declaratory or injunctive
relief have been appropriate in this case, we would not
have looked to the jurisdiction purportedly granted in
section 24 for authority. We decided in Love and Lane
that such a grant would not be constitutional. Rather, we
would have determined whether such relief was
necessary to make our mandamus jurisdiction effective,
that is, whether it was correlative to our mandamus
jurisdiction. Lane, 249 S.W.2d at 593.

[¥473] The dissent also says that Chapter 112 of the Tax

Code explicitly prohibits mandamus relief in this type of
suit, and the [**49] Act is not an exception to that
prohibition. We disagree. While section 112.108 of the
Tax Code may generally limit the granting of mandamus
relief under certain circumstances, section 24 of the Act
is a later-enacted, specific grant of original
jurisdiction—including mandamus jurisdiction—over the
type of proceeding Allcat brings: a challenge to the
constitutionality of the Act. Assuming a conflict exists
between section 112.108 and the Act, we agree with the
dissent that when statutes are in conflict, the more
specific, and later, enactment controls. See Tex. Gov't
Cope § 311.026. In this instance, that is the Act. Compare
Act of May 24, 1989, 71st Leg., R.S., ch. 232, § 16,
1989 Tex. Gen. Laws 232, with Act of May 2, 2006, 79th
Leg., 3d C.S., ch. 1, §§ 1-27, 2006 Tex. Gen. Laws 1.

The dissent next argues that mandamus is not
appropriate here because there is no ministerial duty for
the Comptroller to "independently sit in judgment of the
constitutionality of every statute she is charged with
enforcing." _S.W.3d _ (Willett, J., dissenting). But we do
not address whether she has such a duty, or whether it
would have been within her discretion to refuse to
enforce the Act as to [**50] Allcat's natural person
partners because she believed applying it to them would
violate the Bullock Amendment. The Comptroller here
enforced the statute and relies on it as authority to
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refuse Allcat's claim for a refund. We determine only
that Allcat has not shown entitlement to a refund on the
basis that the Comptroller has no legal authority to
retain the taxes she collected from Allcat. That is, Allcat
has not shown the Act is unconstitutional.

Finally, the dissent discusses at length the question of
whether the Legislature violated the separation of
powers doctrine by mandating a time limit for us to
decide challenges such as Allcat's. See Tex. Consr. art.
II, § 1. The separation of powers issue is neither subtle
nor unimportant. However, the issue (1) is not raised or
briefed by the parties, (2) is not alleged to have any
harmful effect on the outcome of the proceeding or our
decision, and (3) does not affect the validity of our
decision. Given the state of the record, any opinion on
the issue would be advisory. See, e.g., Valley Baptist
Med. Ctr., 33 S.W.3d at 822 ("Under article Il, section 1
of the Texas Constitution, courts have no jurisdiction to
issue advisory opinions."); [**51] Tex. Ass'n of Bus. v.
Tex. Air Control Bd., 852 S.W.2d 440, 444 (Tex. 1993)
(noting that the distinctive feature of an advisory opinion
is that it decides an abstract question of law without
binding the parties, and a judgment based on the opinion
does not remedy an actual or imminent harm).
Nevertheless, the dissent's extensive discussion on
this issue warrants at least some response.

Article 1l, Section 1 of the Texas Constitution provides
as follows:

The powers of the Government of the State of
Texas shall be divided into three distinct
departments, each of which shall be confided to a
separate body of magistracy, to wit: Those which
are Legislative to one; those which are Executive to
another, and those which are Judicial to another;
and no person, or collection of persons, being of
one of these departments, shall exercise any power
properly attached to either of the others, except in
the instances herein expressly permitted.

Tex. Consr. art. Il, § 1. We discussed in section IIA how
a statute conferring more jurisdiction on this Court than
Article V, Section 3(a) authorizes is invalid to the extent
it exceeds the Legislature's constitutional power to
confer jurisdiction. The [*474] principle [**52] involved
in that determination applies to the provisions of Article
II, Section 1: the Legislature cannot validly exercise a
power properly attached to the judiciary except as

expressly permitted by the Constitution, or exceed the
limits imposed on it by the Constitution.

However, this Court does not function in a vacuum. We
recognize that our decision will have ramifications. The
Legislature apparently concluded that expediting a
judicial decision in matters such as this will be in the
best interests of all involved. We see no valid reason
that this Court cannot cooperate with priorities
expressed by other branches of government so long as
we fulfill our constitutional duties and neither impair our
judicial prerogatives and functions, nor impair the rights
of the parties. We do not see how expediting disposition
of this matter violates our constitutional duties or impairs
our judicial prerogatives or functions; and the parties
have neither alleged nor shown that they have been
harmed or prevented from properly presenting their
positions by the manner of the proceedings.

VI. Conclusion

We deny Allcat's requests for relief relating to its facial
challenge because the Act does not violate [**53] Article
VIII, Section 24 of the Constitution. We dismiss the
as-applied challenge and attorney's fees claim for lack
of jurisdiction.

Phil Johnson

Justice

OPINION DELIVERED: November 28, 2011
Concur by: Don R. Willett (In Part)

Dissent by: Don R. Willett (In Part)

Dissent

Justice WiLLETT, joined by JusTice LEHRMANN, CcONcUrTing
in part and dissenting in part.

Our system of government endows judges with a
genuinely stunning power—that of judicial review, the
power to declare laws unconstitutional. But this power,
the "proper and peculiar province of the courts,"’ is by
no means boundless. The Texas Constitution that
defines our judicial authority also delimits it. And one
constitutional curb on judicial power is that of
jurisdiction—our very authority to decide cases in the
first place.

! The Feoeraust NO. 78, at 427 (Alexander Hamilton) (E.H. Scott ed., 1898).
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Ultimately, it falls to us, the courts, to police our own
jurisdiction. Itis a responsibility rooted in renunciation, a
refusal to exert power over disputes not properly before
us. Rare is a government official who disclaims power,
but liberties are often secured best by studied inaction
rather than hurried action.

Today's decision may well be the Term's most
consequential, [**54] not because of the dollar amounts
at stake, but because of the constitutional principles at
stake—and the restraint the Court fails, regrettably, to
exercise. With little fanfare, and rushed by an arguably
unconstitutional "deadline," the Court expands the limits
of mandamus far beyond the limits of our Constitution.
Along the way, the Court redefines one of mandamus's
two elements, making it far easier for parties to assert
mandamus jurisdiction.

The upshot is that litigants will be able to attack a
statute's constitutionality via mandamus, a remedy we
once could honestly describe as "extraordinary."* Now,
any time the Legislature desires a quick answer, it can
leapfrog lower-court review altogether and declare
virtually any case within this Court's limited original
jurisdiction. As explained below, | believe we [*475] lack
exclusive original mandamus jurisdiction here.

The Court, however, is perhaps not alone in its
overreaching. The Legislature, like the judiciary, is
bound by the Constitution, which curbs legislative power
as surely as it curbs judicial power. Specifically, the
Separation of Powers provision limits the Legislature's
[**55] ability to interfere with the inner workings of the
judiciary, and vice versa. The judicial branch is the
Legislature's constitutional partner, but not a junior
partner.

The Act in this case purports to dictate how and when
the Supreme Court must perform its judicial duties, by
ordering the Court to hear this case—and more, to
decide it within 120 days of filing. The parties have not
addressed whether such a deadline can be squared
with our Constitution's most cardinal principle: that
powers be separated among supposedly co-equal
branches of government. Perhaps a future case will
present the issue squarely.

| agree with the Court that we lack jurisdiction over
Allcat's as-applied challenge (based on the limits in the
Constitution, not simply those in the Act itself) and its
request for attorney fees. As for Allcat's facial challenge,
we can only reach it by overreaching. From that part of
today's opinion, which | believe disregards the
Constitution's limits on our jurisdiction, | respectfully
dissent.

I. The Court Lacks Original Mandamus Jurisdiction
over Relators® Facial Challenge.

The Court asserts exclusive original mandamus
jurisdiction even though:

1. no [**56] statute grants us such jurisdiction;

2.the Constitution expressly requires such a statute;
and

3. other statutes explicitly forbid mandamus relief in
taxpayer suits like this.

More disconcerting, the Court then declares mandamus
relief appropriate even though there is no "abuse of
discretion" for us to correct nor any "ministerial duty" for
us to enforce.

In short, the Court dramatically redefines not just the
limits on our mandamus jurisdiction, but one of the
essential elements of what once was deemed an
"extraordinary" form of relief.?

A. No Statute Gives Us Jurisdiction to Grant
Mandamus Relief.

The Court does not, and cannot, identify any explicit
pronouncement from the Legislature giving us original
jurisdiction to grant mandamus relief in this case.

This sounds technical but is hardly insignificant. The
Constitution restricts our original jurisdiction, meaning
we cannot assert what we have not been assigned. Our
original jurisdiction is limited to just those cases where
the Legislature has expressly conferred on us the
authority to issue writs of quo warranto or mandamus.
The Legislature has not done so here.

1. Before We Can Exercise Original Mandamus
Jurisdiction, the Legislature [**57] Must Give Us
Authority to Issue Mandamus Relief.

2 See, e.g., Walker v. Packer, 827 S.W.2d 833, 840 (Tex. 1992).

3 Seeid.
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The last sentence of Article V, Section 3(a) covers our
original jurisdiction:

The Legislature may confer original jurisdiction on
the Supreme Court to issue writs of quo warranto
and mandamus in such cases as may be specified,
except as against the Governor of the State.*

[*476] Our original jurisdiction is not self-effectuating.

We can exercise only what the Legislature has
conferred, and it can confer only what the Constitution
allows it to confer: jurisdiction "to issue writs of quo
warranto and mandamus in such cases as may be
specified."®

2. The Act Does Not Confer Such Jurisdiction on
This Court.

In this case, section 24(a) of the Act purports to give us
exclusive original jurisdiction over any challenge to the
Act's constitutionality: "The supreme court has exclusive
and original jurisdiction over a challenge to the
constitutionality of this Act or any part of this Act and
may issue injunctive or declaratory relief in connection
with the challenge."®

Notably, section 24(a) makes no mention of giving this
Court [**58] original jurisdiction to issue writs of
mandamus. In fact, the word "mandamus” does not
appear anywhere in the Act.”

My question, then, is this: Given that the only way we
can have original jurisdiction over a case is if the
Legislature confers on us original jurisdiction to issue
writs of mandamus (or quo warranto), and given that the
Act makes no mention of giving this Court such
jurisdiction, where does our original mandamus
jurisdiction over this case come from?

3. A Grant of Exclusive Original Jurisdiction Is Not
the Same as a Grant of Jurisdiction to Issue a Writ
of Mandamus.

The Court contends that we have original mandamus
jurisdiction over Allcat's facial challenge because (1)
"[tlhe Act clearly expresses legislative intent that the
Court consider the constitutionality of its provisions," (2)
mandamus is "proper or necessary" here, and (3) "[i]f
the grant of jurisdiction or the relief authorized in the
statute exceeds the limits of Article V, Section 3(a), then
we simply exercise as much jurisdiction over the case
as the Constitution allows, as we did in Love."®

Unpacking these statements, [**59] it appears the Court
uses a three-step process to conclude we have
jurisdiction.

Step 1: Under our Constitution and Love v. Wilcox,
the Legislature can confer on us original jurisdiction
to issue writs of mandamus or quo warranto (but it
cannot give us any more original jurisdiction).

Step 2: If the Legislature "expresses legislative
intent" to grant us original jurisdiction, and if
mandamus is deemed "proper or necessary," then
we have such original jurisdiction to whatever extent
the Constitution allows.

Step 3: If the Legislature confers more jurisdiction
than the Constitution allows, or authorizes us to
issue relief that the Constitution doesn't, we simply
read the jurisdictional grant narrowly, "exercis[ing]
[only] as much jurisdiction . . . as the Constitution
allows."

The problem is that Steps 2 and 3 do not flow from Step
1. In fact, they are logically incompatible with it. When it
comes to this Court's original jurisdiction, the
Constitution gives the Legislature an extra-thin slice of
conferral authority: It can do no more than "confer
original jurisdiction . . . [*477] to issue writs of quo
warranto and mandamus." The Act at issue here does
not even attempt to do this.'®

This fact sets this case apart from Love. There, the
legislative conferral stated that "[{lhe Supreme Court

* Tex. Const. art. V, § 3(a).
> d.

& Act of May 2, 2006, 79th Leg., 3d C.S., ch. 1, § 24(a), 2006 Tex. Gen. Laws 1, 40 [hereinafter "Act"].

7

See generally the Act.

8 Ante at__(citing Love v. Wilcox, 28 S.W.2d 515, 522 (Tex. 1930)).

9 Tex. Cownsr. art. V, § 3(a) [**60] (emphasis added); see also Love, 28 S.W.2d at 522 ("[T]he Constitution limits the original
jurisdiction of the court to the issuance of writs of quo warranto and mandamus.").

10 See Act § 24(a).
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shall have the power, or authority, or jurisdiction, to
issue the Writ of Mandamus, or any other Mandatory or
compulsory Writ or Process."'! It thus gave the Court, in
clear and specific terms, the authority and jurisdiction to
issue writs of mandamus in certain situations.’? The
problem in that case was that the Legislature gave us
too much authority. Its express conferral went beyond
the writs we could issue pursuant to our original
jurisdiction, to those we could not. We concluded the
Legislature had made a proper, express grant of original
jurisdiction—to issue writs of mandamus in original
proceedings—along with an improper grant—to issue,
for example, original writs of injunction.®

Here, by contrast, the Act does not make any proper
grant of original jurisdiction; it simply announces that
this Court "has exclusive and original jurisdiction
[**61] over any challenge to the Act's constitutionality."'*
The Act, unlike the statute in Love, makes no mention of
giving us the "power, or authority, or jurisdiction" to
issue writs of mandamus in such cases.'® Yet under the
Constitution and our own caselaw, this is the only
original jurisdiction the Legislature can confer on us."®

Thus, the Court today concocts a proper grant of original
jurisdiction out of an Act that makes only an improper
one. The Court justifies this move by noting that the Act
exhibits clear "legislative intent" that we be the Court of
first and last resort for challenges to the Act's
constitutionality, and by noting that mandamus is "proper
or necessary" here.’”” Never mind that neither

"legislative intent," nor our independent determination
that mandamus is "proper or necessary," has much to
do with the paramount constitutional point: Under Article
V, Section 3(a), the Legislature may only confer on us
original jurisdiction fo issue writs of mandamus or quo
warranto."® If the Legislature fails to do so, | would not,
given the Constitution's restrictive language, improvise
a conferral [*478] of original jurisdiction that is simply
not there.

The consequence of today's rather striking departure
from our precedent is that only two limiting factors
[**63] remain on our original jurisdiction: (1) the Court's
ability to discern "legislative intent" to confer such
jurisdiction, and (2) the Court's ability to reimagine the
underlying dispute as a mandamus case.'® And these,
of course, are only as limited as the Court's willingness
to remake mandamus into something more ordinary
than extraordinary.

In sum, the Court today discovers original mandamus
authority in a conferral statute that says nothing about
mandamus authority. The Court identifies no other
source of jurisdiction. Bereft of a proper grant of original
jurisdiction, the Court errs by exercising jurisdiction
over Allcat's facial challenge.

B. Chapter 112 of the Tax Code Sets the Rules for
Taxpayer Suits and Explicitly Bars Mandamus
Relief; the Act Makes No Exception.

The Court takes upon itself the daunting task of finding
original mandamus jurisdiction here where no statute

M 28 S.W.2d at 521-22.

12 d.

13 Seeid. at 522.

14 Act§ 24(a).

15 See Love, 28 S.W.2d at 522.

16

See Tex. Consrt. art. V, § 3(a); Love, 28 S.W.2d at 522. | do not disagree with the Court's point that, where our mandamus

jurisdiction attaches, the Court has the correlative authority to grant injunctive or declaratory relief. See ante at _ (citing Lane
v. Ross, 151 Tex. 268, 249 S.W.2d 591, 593 (Tex. 1952)). But the key point the Court skates over is that we have this correlative
authority only in those cases where our mandamus jurisdiction has aftached. See Lane, 249 S.W.2d at 593. Attachment occurs
only where the Legislature expressly gives us the authority to issue writs of mandamus (or quo warranto). My analysis of this
sub-issue might be different if section 24(a) said something like the following: "The supreme court has the power, or authority,
or jurisdiction, to issue writs of mandamus in conjunction with challenges [**62] to the constitutionality of this Act." But the Act
says nothing of the sort. And section 24(a)'s express grant of authority to issue injunctions or declaratory judgments does not

change this fundamental fact.
7 Anteat .
18 See Tex. Const. art V, § 3(a).

19 | discuss this second factor further infra Section I.C.
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has expressly conferred it. Making matters more
complicated is the fact that this suit is a challenge to a
tax law. And the Legislature has already created a
number of statutory rules, restrictions, and requirements
that apply in such taxpayer suits. Chapter [**64] 112 of
the Tax Code sets forth those restrictions.?? They limit
where and when a taxpayer can bring her suit, what
prerequisites she must meet before filing, and what
relief she is (and is not) entitled to. And while the Act
here creates certain exceptions to those rules, the Act
does not create an exception to Chapter 112's
prohibition on mandamus relief in taxpayer suits.

1. Chapter 112 Prohibits Mandamus Relief in Suits
Like This.

The language of the relevant provision—section
112.108 of the Tax Code—is so specific that it merits
reproducing in its entirety:

Except for a restraining order or injunction issued
as provided by this subchapter, a court may not
issue a restraining order, injunction, declaratory
judgment, [**65] writ of mandamus or prohibition,
order requiring the payment of taxes or fees into the
registry or custody of the court, or other similar legal
orequitable relief against the state or a state agency
relating to the applicability, assessment, collection,
or constitutionality of a tax or fee covered by this
subchapter or the amount of the tax or fee due,
provided, however, that after filing an oath of inability

to pay the tax, penalties, and interest due, a party
may be excused from the requirement of
prepayment of tax as a prerequisite to appeal if the
court, after notice and hearing, finds that such
prepayment would constitute an unreasonable
restraint on the party's right of access to the courts.
The court may grant such relief as may be
reasonably required by the circumstances. A grant
of declaratory relief against the state or a state
agency shall not entitle [*479] the winning party to
recover attorney fees.??

Thus, section 112.108 explicitly prohibits any court from
granting injunctive or declaratory relief or issuing any
writ of mandamus or any other legal or equitable relief
not already allowed elsewhere in Chapter 112.23

2. Section 24(a) of the Act, While Purporting to
Allow Certain Relief Notwithstanding Chapter 112,
Does Not Mention Mandamus.

Section 24(a) purports to create an exception to this "no
relief' rule. In particular, it announces that this Court can
issue declaratory or injunctive relief in connection with a
constitutional challenge made in a specific breed of
taxpayer suit—specifically, challenges to the Act.** But
section 24(a) does not create an exception to the Tax
Code's prohibition on courts, including this Court, issuing
writs of mandamus.2®

20

See generally Tex. Tax Cooe ch. 112.

21

Importantly, no one disputes this is a Chapter 112 taxpayer suit and that Chapter 112's restrictions thus apply. The Court,

in discussing jurisdiction over Allcat's facial challenge, states explicitly and unequivocally that "Allcat's claim is subject to
chapter 112 of the Tax Code." Ante § Ill. The parties appear to agree. In its brief, Allcat cites to sections 112.051-.053 to show

it complied with the Code's pre-filing requirements.

22 Tex. Tax Cooe § 112.108 (emphasis added).

23

In addition to this [**66] restriction, Chapter 112 creates others, such as mandating that a taxpayer bring her taxpayer suit

in the district court of Travis County. Tex. Tax Cope § 112.001. This is, in turn, a legislatively created exception to the default
jurisdiction rule in our Constitution: Under Article V, Section 8, the district courts have exclusive original jurisdiction over all
matters unless the Legislature specifies otherwise. See Tex. Consr. art. V, § 8. Section 24(a) of the Act, in terms of its jurisdiction
grant, purports to create an "exception to the exception" requiring taxpayers to bring their constitutional challenges to the Act
in this Court.

24 SeeAct [**67] § 24(a).

2% Importantly, because the Act does not give us original mandamus jurisdiction in suits challenging the Act, it cannot give us

authority to grant declaratory or injunctive relief in such suits either. As discussed supra Section |.A., we held in Love that the
Legislature cannot give us jurisdiction to issue such relief in original proceedings, absent a contemporaneous issuance of a writ
of mandamus. Love, 28 S.W.2d at 522. We refined this point in Lane, noting that we can issue injunctions or declaratory
judgments, in original proceedings, to make our mandamus writs effective—but Lane did not change the fact that the
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This Court generally has the authority to issue
mandamus relief against government officials,%® but
Chapter 112 of the Tax Code creates an exception to
that power, taking it away in the limited context of
taxpayer suits. The Act—specifically, section
24(a)—does [**68] not give it back. Indeed, as discussed
above, the Act doesn't mention mandamus anywhere.*’
As the Act does not establish an "exception to the
exception," we lack mandamus authority here.*®

3. The Moral of the Story: The Tax Code Prohibits Us
from Exercising Mandamus Jurisdiction over This
Case.

The plain language of Chapter 112 prohibits courts from
granting mandamus relief [*480] in taxpayer suits like
this. The Act here does not make an exception to this
rule, even while it envisions the availability [**69] of
injunctive and declaratory relief.

The Court seems fully aware of this. In fact, section
112.108's bar on mandamus relief provides part of the
foundation for the Court's conclusion that we lack
jurisdiction over Allcat's as-applied challenge.*®

To my mind, what's good for the goose is good for the
gander. Or, in this case, the opposite: If it's no good for
the gander, it's no good for the goose either. Just as the
Tax Code's bar on mandamus relief forbids us from
exercising original mandamus jurisdiction over Allcat's
as-applied challenge, it also bars us from exercising
such jurisdiction over Allcat's facial challenge.

C. Mandamus is Inappropriate in a Case Like This,
Because There Is No Ministerial Duty to Compel the
Executive to Perform.

| come now to what | see as the most tenuous part of the
Court's holding. For the Court to conclude that we can
exercise exclusive original mandamus jurisdiction here,
it must first shoehorn this case into the "mandamus"
category. But under our mandamus jurisprudence, it is
impossible to do so.

This is not a mandamus proceeding because one of the
two elements required for mandamus relief is entirely
absent. Mandamus is appropriate [**70] only to correct
an abuse of discretion or to compel a government
officer to perform a ministerial duty.? Neither is present
here. The Comptroller—the officer Allcat seeks to
mandamus—has neither abused her discretion nor
failed to perform a ministerial duty.

My view is uncomplicated: Deciding whether a statute is
constitutional is not the proper subject of a mandamus
proceeding. And that's all this case is—a garden-variety
constitutional challenge. There is no ministerial duty to
compel, no abuse of discretion to correct. There is only
Allcat's argument that the Act is unconstitutional. This is
simply not a mandamus case.

1. The Elements of Mandamus

To obtain mandamus relief, a relator must demonstrate
two things: (1) a lower court or government official
committed a clear abuse of discretion or has failed to
perform a ministerial duty;*' and (2) he has no adequate
remedy at law and therefore needs the writ.>? My
primary quibble is with the first element.

The purpose of mandamus—and the role itis invoked to
play here—is to compel a government agent to perform

Legislature cannot give us authority, in original proceedings, to issue stand-alone injunctions or declaratory judgments. Lane,
249 S.\W.2d at 593. Because the Legislature lacks that power, its attempt to do so here is invalid.

26 See Tex. Gov'r Cooe § 22.002(a).

27

See supra § |.A.

28

As the Court notes in concluding that we lack jurisdiction over Allcat's as-applied challenge, the Government Code's

conferral of mandamus jurisdiction does not override Chapter 112's prohibition on mandamus, either. See ante § Ill. We have
held that Government Code section 22.002(c) grants us original jurisdiction over mandamus proceedings against executive
government officers, and gives us exclusive authority to issue the writ against them. See A & T Consultants, Inc. v. Sharp, 904
S.W.2d 668, 673-74 (Tex. 1995). However, this conflicts with Chapter 112's more specific, later-enacted prohibition on courts
issuing mandamus relief in taxpayer suits.

29 See ante § ll.

30 Walker, 827 S.W.2d at 839.
31 Id. at 839-40.

2 a.



Page 20 of 30

356 S.W.3d 455, *480; 2011 Tex. LEXIS 896, **70

a ministerial act or duty.33 But this is, for lack of a better
term, a truly extraordinary [**71] remedy: By issuing the
writ, the Court essentially controls the conduct of a
government officer by telling her what she must do.?*
Therefore, the writ will issue only when the duty to be
performed is "clear and definite and involves the
exercise of no discretion—that is, when the act is
ministerial."> [*481] The meaning of "ministerial act" is
terribly important because it helps set the boundaries of
the judiciary's power to issue writs of mandamus. Thus,
we have long defined that term narrowly:

The distinction between ministerial and judicial and
other official acts seems to be that where the law
prescribes and defines the duty to be performed
with such precision and certainty as to leave nothing
to the exercise of discretion or judgment, the act is
ministerial; but where the act to be done involves
the exercise of discretion or judgment in determining
whether the duty exists, it is not to be deemed
merely ministerial.3°

2. The Alleged "Duty” that the Court Identifies

The Court suggests that Allcat seeks a writ of mandamus
compelling the Comptroller to refund taxes Allcat paid
under the Act; this alleged duty, if it exists, flows from the
fact that the Act is unconstitutional.®” The Court denies
the writ: Because Allcat failed to show the Act is
unconstitutional, "Allcat has not shown entitlement to a
refund."38 Thatis, Allcat has failed to prove the existence
of any ministerial duty for us to compel the Comptroller
to perform.

The only problem with the Court's reasoning is that it is
circular. To qualify as a "mandamus" case, there must
already exist, at the time of filing, a ministerial [**73] duty
that the petitioner wants enforced. But the Comptroller
does not have a duty to pay a refund on an
unconstitutional tax until that tax is first declared
unconstitutional. Unless and until this happens, there
neither is nor can be any duty to issue a refund, precisely
because there is no "unconstitutional" tax. There is,
simply, a tax, which is presumptively constitutional until
proven otherwise.*?

The duty the Court identifies—and uses to satisfy the
first element of mandamus—is a conditional duty: the
duty to refund taxes paid on an unconstitutional law if
that law turns out to be unconstitutional. But a
conditional duty is not a ministerial duty correctable by
mandamus. That is, the conditional duty to issue a
refund for a potentially unconstitutional tax cannot
provide the basis for jurisdiction over a mandamus
proceeding challenging the constitutionality [*74] of
that same tax.

The Court turns for support to our decision in LeCroy v.
Hanlon.*® But LeCroy was not even an original
proceeding—the trial court there had granted a writ of
mandamus, but we did not. Nor were we ever asked to
review the trial court's decision to issue the writ, because
the petitioner (the State, against whom the writ had
beenissued) only sought review of the [*482] injunctive

33

of discretion" by trial courts. /d. (citing cases).

Id. at 839. As the Walker Court noted, since the 1950's the Court has increasingly used the writ to correct "clear abuse[s]

3% See Turner v. Pruitt, 161 Tex. 532, 342 S.W.2d 422, 423 (Tex. 1961).

33 d.

36 State Bar of Tex. v. Heard, 603 S.W.2d 829, 832 (Tex. 1980) [**72] (emphasis added) (quoting Comm'r of the Gen. Land

Office v. Smith, 5 Tex. 471, 479 (1849)).

37

See ante at _(asserting that "Allcat seeks an order directing the Comptroller to refund part of the taxes it paid" and therefore

concluding that mandamus is "proper or necessary" here); id. at __ ("In this matter, if Allcat is correct and the Act is
unconstitutional, then the Act does not provide legal authority for the Comptroller to retain the taxes and Allcat will be entitled

to mandamus directing a refund.").

¥ |d.at__.

¥ See, e.g., Walker v. Gutierrez, 111 S.W.3d 56, 66 (Tex. 2003) (noting that when this Court reviews the constitutionality of
a statute, we "presumle] the statute is constitutional," and "the party challenging the constitutionality of a statute bears the
burden of demonstrating that the enactment fails to meet constitutional requirements").

40 713 S.w.2d 335 (Tex. 1986).
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and declaratory relief that the trial court had granted.*’
More importantly, we did not hold in LeCroy that
mandamus is an appropriate vehicle for attacking the
constitutionality of a statute. In that case, we focused
solely on the merits of the parties' constitutional
arguments. In fact, the word "mandamus" appears just
twice in the entire opinion; both instances occur during
our discussion of the case's procedural history.*?

The only other case the Court cites is Cramer v.
Sheppard.*® But like LeCroy, Cramer provides no
support for the proposition that the constitutionality of a
statute is an appropriate subject for a mandamus
proceeding. The Court is correct that in Cramer we
mandamused the Comptroller to make a payment he
had refused [**75] to make.** But mandamus did not
issue to stop the Comptroller from enforcing what turned
out to be an unconstitutional statute. In fact, no party
even made a constitutional argumentin Cramer—much
less attacked the constitutionality of a statute.*®

The "duty" the Court identifies, then, is not a
mandamus-able one. Yet for this case to fall into the
"mandamus" category—which it must, before we can
exercise exclusive original mandamus
jurisdiction—there must have existed a ministerial duty,
owed by the Comptroller to Allcat, at the time Allcat filed
its case.

3. The Alleged "Duty" that Allcat Identifies

Allcat does allege such a duty. In its own words, Allcat
seeks a writ of mandamus compelling the Comptroller
and the Attorney General to do their constitutional duty
"to preserve, protect, and defend the
Constitution"*6—by refusing to enforce this (allegedly)
unconstitutional tax.

The problem for Allcat is that this alleged "duty" fails our
"precision and certainty" test for ministerial
duties—nowhere is it defined "with such precision and
certainty as to leave nothing to the exercise of discretion
[**76] or judgment."*” There is no statute or case to cite,
no clear statement of a duty that an executive must
independently sit in judgment of the constitutionality of
every statute she is charged with enforcing, and refuse
to enforce statutes she unilaterally concludes are
unconstitutional.

4. The Comptroller's Actual Duty

| do not mean to suggest that this case is totally devoid
of ministerial duties. As a matter of fact, the Comptroller
does have a duty here, a solemn one: to enforce the
laws that the Legislature has charged her with enforcing.
Indeed, our Constitution is designed such that core
legislative power—the power to enact laws—is vested
in the Legislature, while the executive is charged with
enforcing those laws.*® The power of suspending
laws—of refusing to enforce them—is vested solely in
the Legislature.*® As the Comptroller argued, if the
Separation of Powers provision means anything, it is
that the Executive must enforce the laws that the
Legislature [*483] passes, unless and until the judiciary
says otherwise.

5. [*77] The Rare Exception: Corsicana Cotton Mills

There is a narrow exception to this general rule. If the
Executive is called upon to enforce an unconstitutional
law, she can refuse to enforce it, and she can use her
determination that the law is unconstitutional as a
defense in a mandamus proceeding to compel her to

41 |d. at 337.

42 Seeid. at 336-37.

43140 Tex. 271, 167 S.W.2d 147 (Tex. 1942).
44 Seeid. at 156.

45 See generally id.

46 Tex. Consr. art. XVI, § 1.
47 Heard, 603 S.W.2d at 832.

48 See Tex Const. art. Il §1.

49

See id. art. |, § 28 ("No power of suspending laws in this State shall be exercised except by the Legislature.").
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enforce the law.™ This was our holding in Corsicana
Collon Mills, inc. v Sheppard®!

There, the Legislature had passced a law reguinng tho
EL‘JI'I'IF)[I’D"E‘:I’ o reimburse @ Toexas corparation fow
erioncously paid Tranchise bees, Apparcnlly,  the
corporalion had been overpaying ils laxes lor years. (1L
was undispuled hal his overpaymenl was e
corporalion™s lfaull and hal ne Slabe agenl had ever
done anything to induce iL™) When the corporation
redlizad ils error, it obbied the Legislalure for a stale
warrant far repayment.™ The Legislature complied. ™

The dizpute arose when the Compiroller refused to
enforce the statute, That is to say, he refused fo repay
the: corporation, Thus, the corporation sought a wiit of
mandamus in an original proceeding Im this Court 1o
compel the 78] Compiroller o cbey the stalute and
make the legisiatively required payment.™

The Compiraller argued the statute  was
unconstitufional ™ We agreed and refusad io issue the
writ. We concluded that "[wlhen a legislative act requires
anafficerta perform a ministenal duty, he should perform
it if the act is not unconstiutional. " At the same timea,
we nnted that,

When the law requires an officer to act, althaugh
the act be ministerial merely, f he is directly
responsible far his official acts he may refuse io act,
it irv his Jidgment the law is in conflict with some
conslitulional provision, and, in case procesdings
ara instituted 1o coerce him, ha may sel up the
supposed defact in tha law as a defense 5

6. Allcat’s Approach Turns Corsicana Cotfon Wills
on Its Head.

There is a major difference between the approach that
Allcal adwocates, and the ang we adopled in Corsicarnsa
Coflon Mils. To use the Complrolier's patanss, this is
the difference boebween wsing the law as a sword, and
using il as a shicld, Under b &ilcr approgch, the
Excculivie can dofend hersell in a mandamus aclion,
whoreby a parly sceks o eompel her o eolvee a
[ 79] statule, by arguirg Wbal in e judgrment b e is
unconstitulional. This is tha approach we endorsed in
Corsicana Collon Mills,

Under Allcal's approach, a ralator can use s own
determination that a law is unconstitutional as a sword
to compel the Executive matt to enforce a law that the
refafor ftself has determined to be unconstitutional,

Tha fundameantal difference here betwesn the bwo
approachas is that Allcat is  [*484] not seaking to
mandamus the Compiraller to perform a ministenal
duty. Wet this is the ane and only species of duty that we
can mandamus the Executive to perform.™ The "duty”
that Allcat sesks to enforce invalves the Comptroller's
independent, repsoned “judgment [that] tha law is in
conflict with some constitutional provision.™ Absent a
clear and immediately relevant pronouncement by a
caurt on a statute's constitufionality, the only possible
way the Executive can conclude that a statute is
unconstitutional, and that she should thersfore not
enfarce it is by exercising judgment. By definifion, this
is not & ministerial duty or action,

Mor can | see how it can possibly be an abuse of
digcrefion [*&0] for the Comptrodler to enforce a statute
that mo court has held unconstitutional,

Allcat does not cite any precedeant from this jurisdiction
to the contrary. Probably, it cannof. This may explain

' Bee Corsicans Cofton MINS, Inc v Sheppard, 123 Tex. 352, 71 S50 2d 247, 251 (Tex. 1934).

=,

i At 248.

B

B

S o

i al 248,

T al 251.

= Id. (ermphasis added).

™ Eee Walker, B2F SW.2d &t B30,

= EBes Corsicens Cofton Mils, 71 5.W.2d at 251.
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why e Court characterizes the alleged “duty” here in
thee weay it does, rather than adopling Allcal's appreach
and simply announcing thatl the Executive has a
mandamus-ate, nondiscretionary duly 1o
independently juedge the constilutionality of stalutes,
arnd o refrain Trom enlorcing any sho suspecls ans
irmyalid.

Bul here are wo hiccups with the Courl's approach.
Firsl this duly is nol the one lhal Allcal identifies and
sgeks 0 enforce. Second, as discussed above, il is
legically impossibla for such a duly to exist unlil aftera
court has first struck down the underying law as
unconstitutional . Thus, to have any hope of transfarmming
this non-mandamus case inio a mandamus case, the
Court seems loglcally required to adopt Aicat's position
because, In order for us to exercise mandamus
jurisdiction here, there must be an abuse of discretion
of a ministenal duty to be compelled at the time Allcat
filed suit.®" Under Allcat's approach, at least, the Court's
jurisdiction is not dependent on how [*81] it decides the
merits of the case. The only problem with that approeach
is that tha “duly™ it Wrns on s nonexistent under Texas
I

7. Conclusion: The Court Errs
Mandamus Jurisdiction.

in Exercising

Allcal seeks a wril of mandamuos o compel the
Compiraller fo perform & ministerial duty she does nat
have, The Court, perhaps in an attempt to navigate
around this problem, recharacterizes the mandamus
that Allcat seeks, Bub the duly the Court identifies
Ipgically cannot exist until affer we first decide the
merits of Allcat's suit. The bottom line is, neither “duty”
zatlsfies the first element of mandamus

s hardly & mystery why no support exists for either
position. Mandamus i3 (o7 is supposed to be) an
extraordinary remedy, used only to cormect a clear abuse
of discretion of 1o compel government officers to perform
a dutly that is wholly non-discretionang. Mandamus is
not a jurisdicional talisman thal parlics can wave 1o
produce instant Supreme Sourt reviow,

The consequence of today's holding is 1o complelely
overhaul this element of mandamus, thus making
mandamus relicl far more available and inviling
increasing resorl o mandamus procoecdings in this
[*82] Courl. Mol long ago, onc of my collcagues
lamented thal he Courl was dragging Texas inlo "a
whole new world” of mandamus [*485] praclice.™ He
crilicized the Courl lor strelching the wril's socond
alemant "no adequale remaedy al law") beyond whal ha
believed our caselaw allowed.™ Today, the Courl lums
ils sights bo mandamues’s fiest elameant, and in my view
dismantles an important limit on the judiciary's writ
power, | fear that the lure of instant Supreme Court
review of select legislation will prove increasingly
iresistible,

In conjuncticn with the Gourt’s expansive holding that
we hawe orginal mandamus jurisdiction even absent
express conferral, today's mandamus makeover
virlually guaraniees that paries who crave a quick final
answer to their constitutional questions can now make
a beling for this Courl, bypassing the normal judicial
Process, 50 long as there's even a whilf of “intent™ that
the Legiskature wanted it o be so.™

The Gourl identifics [*83] only onc polential source of
jurisdiclion—a legislalive declaralion thal we have
axclusive arginal jurisdicibon over cases like Lhis, Bul
Lhis legislative conlerral is invalid becausa il gives us
ariginal urisdiclion the Corstilution does nol allow, and
it fails to give us the anly type of aniginal jurisdiction the
Consfitution does allow. Accordingly, | respectfully
dissent from the Couwrt's conclusion that we have
jurisdiction over Allcat's facial challenge,

I, Constitutional Postscript—The Act’s 120-Day
“Deadling” for This Court's Decision Raises
Separation of Powers Concerns.

Section 24{b) of the Act declares thal this Court “shall
rule on a challenge filed under this section on or before
thi: 120th day after the date the challenge is filed ™
The Court does nol discuss the deadline, as no parly
raised it (unsurprising, as the Gourt dscll is he "party”

1 See Walker, B27 5.W.2d at B39,

“* Ses in e McAlsn Med. Cir, Inc., 275 5.0 3d 458, 474-75 (Tex. 2008) (Wainwright, .J., dissanting).

= .

= Eesganteat  ("The Act clearly expresses legislativa intant that the Court consider the constitutionality of its provisions.").

= Act § 24(b).
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most directly affected). That said, suech a deadline at facl, our explicil Separaion  [*486] of Powers
minimum raiscs a constitulional cyebrow. provision—saomething thie LL5. Constitution

lacks* —prohibits nol jusl the exeroise of one branch's
The Texas Constitulion, in a single senlence, declares

an emphatic and elemental principhe: The powers of
governmenl are divided among three dislinct branches,
amnd no branch may axercise e powoers of anolher
unless the [*84) Conslilution exprossly aliows ™ In

= Adicke 11, Section 1 states:

The powera of the Govemment of the State of Texas shall be divided into three distinct departments, each ofwhich
shall be confided to a separate body of magistracy, to wit Those which are Legisiative to one; those which are
Executive to another, and those which are Judicial to ancther; and no person, or collection of persons, being of one
of thess departments, shall exercies any power propedy attached to elther of the others, excegt In the Instances
hisrein expressly permitad.

Tex. Conse art. |1, § 1.

This concepd has a rich history in Texas, predating even the Republic ilsell. In fact, there has been a Separation of Powers
provision in every one of Texas’s Constilutions. The wording in the cumrent Constitedion & identical 1o the wording used in our
four previous state constifutions. Tes. Cows arl 11, § 1, interp. commentary (Vemon 2007); see Harold H. Brufl, Sepaeston

[**85] of Powers Undar the Taxas Conpstifution, 68 Tex. L. Rew 1337, 1240 (1990) [hersinafter "Bruff, Ssparation of
Powsrs"]. The Republic of Texas had a shorar varsion in M= Constitution, but the idea was exactly the same. Sas The
COoMaTTUTIoN OF THE STATE oF TEaws: As ANNCOTATED AMD ConfrasTive Spelvsis B9 (Georgs 0. Braden ed., 1977 [harainaftar "Bradan,
Cosmarmumion of Texes"). Taxas ewan had a Separation of Powars provision befors itwas Texas: Such provisions appearsd in bath
tha Mexican netonal constitution of 1824 and the Coahulla v Tejss state constitution of 1827 M., Bruff, Separation of Powears,
at 1341 n.24.

T The Texas Constitution differs—and has abways differed—from its federal counterpart in that it explicily separates the
branchas of government (whareas the fedarsl Constitution includes no such provision). See Bradan, Cossmmimos of Tedss, at
£8; sea generally LS. Cownst. The fact that Texas has an exprass saparation of powers provision "raflects & baliaf on the part
of those who drafted and adopted owr state conetitution that one of tha grestest threats to libarty is the eccumulation of
excessiva power in a single branch of governmant.® See Armacio Bed Bonds o Stafe, BO2 5W.2d 237, 230 (Tex. Crim. App.
19490, [**BE] So said our constiulional hwin, the Texas Courl of Criminal Appeals, in striking down an unconsfilutional
infringarment by the Legislature of the judician's powers,

The Framers of the LS. Constibution saw the separetion of powers principle &s fundamental o their new republic—eaven if they
did not explicily enshrine the concept in that document, See. 2.9, The Fensaausr MO, 47, at 268 [James Madlzon) (E.H. Scott
ed.. 1898) [arguing that *[njo political truth is certainly of greater Intrinslc walue® than the separation of powers doctrine).
Madison reasaned that *[{he accumulation of all powers legisiative, executive and pediclany in the sams hands, whether of one,
atew ormany . . . may justly be pronounced the very definiton af tyranny.” id. Madisan, in bemn, thought Montesguied hed witten
one of the most compelling discussions of the doctrine, and guoted him exiensively when wrging ratification of the U5,
Constitution:

Whan the legislative and executive powars are unitad in the same person or body . . . thera can be no libarty,
because spprehensions may anise kest the 2ame monarch or senats shoulkd snact tyrannical laws, o sxacuta tham
in @ tyrannical mannss . . | Wers the power [*87) of judging joined with the lagislative, the life and libarty of
the subject would be exposad to arbitrary controul, for the judge would b= the lsgislator. Wers it joined to the
exacutive power, the judgs might behave with all the violence of an oporessor.

id. at 263-69 (guoting Montesquisu, THe SarT oF T4e Laws, Book I, ch.G)

Madison, like Montesquisu, and like Blackstone as wall, saw the separation of powers "to be one of the chisf and most
sdmirabla characieristics of the English Constitubon.® Lamgswvar « Miller, 124 Tax. 80, 76 5. W.2d 1025, 1035 (Tex. 1834). And
John Adarns reasoned that balancing one state power against the other fwo was the way to keep human neture in check and
presarss any degrae of freedom. Tex. ozt amt. |, § 1, inter. cormmentany {Wermon 2007,
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powers by another branch, bul also any interference
with another branch's exercise of ils own aulhority.

Section 24{h) arguably does precisely that. By setting a
hard-and-fast deadline for deciding & case, i threatens
to inrterfers with our sworn adjudicatory duties under our
Constitution. Imagine i the constiticnal tables were
turmed and this Court purported to dictate the time
[*88] and manner of legislative decision-rmaking, if we
tried to seize control of the legislative calendar and
prescribe in minute detail how, when, in what numhbers,
in what committees, for what purposes, or for how long
alected lawmakers could meet (o, for thatl matier, what
lawes thay could and could not consider). The outery
would be deafening—and rightly so.

Presarvation of the judiciary as a co-aqual branch is
vital because Texans look to the courts—not least 1o
this Court—io safaguard their liberlies and legal rights.
check abusses of authorty by other branches, and
praserde aur constifutonal framewaork. In ather wards,
A judiciary cannot securs athers' freedom without first
sacuring its own. Since our Constitution vests the judicial
power in the judiciary alone ["487] and mandates that
we exercise the judicial power of the State®® this
Court—and every Texas court—must jealoushy (and
Fealously} insist on judicial independence and a
genuinely co-equal systern of govemment.

Section 24(h)} = abviously well meaning, demanding &
swift answer 30 lawmakers [**83] and taxpayers alike
can act with cerainty and alacrity. | undersland Lhe
impulsa; more, 1 commeand it

To be sura. Mambers of the Texas Lagislaturs have
sworn fo “presarva, profect, and defend the

Constitution and laws of the United States and of
thiz State,” and they doublicss believe their
eractments homor basic constitulional guarantoees.
| ever second-guess he Legislaturs's motives and
gosdwill {and have never nocded ) we ane
blesscd with 181 lawmakers who seree Toxas wilh
full hearts. ™

Bul courls must sland guard againsl drip-by-drip
incursions againsl judicial independaence, howeyor
aslensibly banign and lavdable.

A, Application, and Limits, of the Separation of
Powers Doctrine—in Texas and Beyond

Thankfully, we have seldom had occasion 1o review a
statute that tells us what to do and when to do it The few
times we have considered the meaning of the
Separation of Powers provision as it relates to the
legistative and judicial branches, it has generally been
in the context of laws that delegated allegedly judicial
functions to other branches. '

Cur general ruke is that a constitutional flag is raised
whon he legislative (o execulive) branch interlores
wilh "the funclioning of the judicial process in a leld
conslilutionally commilled Lo the control al the courls.™™
Thus, "the conlralling lactor”™ lor delermining whelhor
anolhwr branch has encroached vis-4-vis Lhe judiciary
is "the presence or absence of interference with effective
judicial control” of tasks that are inherently judicial.™

1. At the Limits: Judicial Rulemaking by the
Legislature, and by the Judiciary

= Brate Bd. of ins. v. Bedts, 156 Tex, B3, 308 5.W.2d B46, 851-52 (Tex. 1958); see Gen. Seres. Comm v Litke-Tax Inswshion

Ceo, 58 5.W.3d 581, 600 (Tes 2004 L

 Zpe Tex Comst, art. V. § 1 (vesting the “Judicial power® of Texas in this Count and other counts); &, § 3(a) (delineating the

powers of this Court).

™ Rohinzon v Crowm Cork & Sead Co., 335 5030 126, 165 (Willelt, J., concurring) (citalions amitted),

T Zew Helfs, 308 500W.2d &l B51-52; [™90] Litke-Tex Inswation Co., 39 555 al 599,

T

I sapapeessans; Thial wee Tirsk announossd This rule in Stale Bocrd of Insasaiae v Beils Al ssue T was a slatule hal gave the

sgercdlivees an rabe i The liguickation ol insuances companies, 308 5.0 2d al B49. Specilically, the stalube allovwed Dhe Sate Boand

al Insurance o appoinl @ receive for Banknopl insurancs comganies and bo adominisber e liguication

wilh juclicial

supersision. &, Thee Courl noded Dhal the process of liguidation is nol sn inherently pedicial Buocion, @l the same lies, il nofded
Ihial e coarts laave san imgeerlant rale B play in such proceaedings, Bescauses e s relrained rom inksdering wilh the courl™s;
exarcisa of a judicial function—but still gaws them a role to play [**#] in someathing of judicial importance—this Court upheld
the law. See id. a1 551-52. The Couwrt reached & similar conclusion in Gersra! Sendces Commisgion v Lithe-Tex nswlshion Co
Ses 39 5.W.3d at 594-93. 600.

T* Bafts, 308 5.W.2d at B51.
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Cocasionally, our Constitulion, notwithstanding its
threc-way split of government power, lels one branch
exercise a power thal arguably bolongs o another.™
For [*488] cxamplc, while the Conslilution lels the
judiciary promulgate rules for the court systom,™ it
allows the Legislature o override those rules. ™ ILeven
Allpws the Legiskature o cul judicial ruoles oul ol whala
clolh, "™

But this power is not Bmifless. On several oceasions,
the Court of Criminal Appeals has sfruck down
legislatively [**92) imposed judicial rules for violating
the Separation of Powers provision.™ Just as we have
held that interferng with the "funcioning of the judicial
process” violates the separation of powers, ™ our sister
High Court has balked when the Legislature "unduly
interferas with amnother branch sa that the other branch

cannaot effectively exercise its constitutionally assigned
L]

POWETE.

In Armadillo Bail Bonds v. Sfate, for example, the Caurt
af Crminal Appeals considered a law that resfricted
district courds' ability to enter a final judgment when a
eriminal defendant forfeited his bail hond.® Specificalby,
the law hamad the court from entering final judgment for
af leasf eighteen months after forfeiture.® To quide its
analysis, the Court posed two questions: First, is the

law grounded in the Legislature's own constitutionally
[~93] assigned powers??? Second, even il 5o, does the
lawy unduly interfene, or even Brealen o unduly interfers,
with  the  judiciarys  cffective  cxercise  of s
constitutionally assigned powers?

The Court of Criminal Appeals struck down that temporal
restriction As an unconstifutional encroachmeant an one
aof the judiciany's core functions: rendering judgments, ®®
The Gourt went s0 far as to note that upholding the
Legislature’s rule would necessarily pull the judiciary
down a slippery slope: If the Legislature fruly had the
power o pravent the cowrt fram antaring judgment for
aightaen manths, then it could keap the Courl fram ewver
antering a final judgment.®®

Tha Court's point seems to be this: The Constitubion
may give the Legislature authority owver what rules the
courts use, but rendering judgment and deciding
questions of law are core judicial functions beyvond the
Legislature’s grasp.™ The separation of powers bars
the Legislatura from “infring[ing] upon the substantive
rights of the Judicial depardment under the guise of
esfahlizhing ‘rules of court,™ precisely becauss that
would "render] the separation of powers doctrine
meaningless."*¥ [~94] Thus, the Separation of Powers
clause bars the Leqislature from hindering aur ability 1o

T

T, Gomsr, arl 1 % 1, inlerp. commesndary [Vernon 2007, In Geel, (he Froamers of our Constilution buill an eaplicil "escaps

clause” inka the Separation of Powers provision, Tex, Gowsstoarl, I, & 1 (slating thal no branch ey exercese any poser of the
ather branches "sxcept in the instances [tlherein expressly parmittsd™).

™5 Bee Tex. Cowst. art W, §5 31(a), (b).
& fd 5§ 31aHe).
g,

o Bee Ammsdio Ball Bonadz, 302 5.0 3 at 241, see slso Meshel v State, T39 SW.2d 246, 252-57 (Tex. Crm. App. 1867
(hakding that the “Speady Trial Act® violated the Separation of Powers provision by infringing on judiczal powers established by

Tex Conse. art. W, § 210

™ Ballg, 308 5.W.2d at B51.

™ Anmadiio Bail Bonds, 02 S W.2d &l 239 (emphasis in original).

M Zew il al 2356-38.
B

g al 24,

R

R

=i

5 Eeeid. at 240.
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render judgment or decide  [*48%]  guestions of
lavse—aven lh-ElngF'l L Ln::«gislall.lrt: N the constituticnal
aullmril:,: b ergale rules that wwould othersase dﬂjust
that.™

2. Other Jurisdictions Overwhelmingly Agree.

So lar as | can ledl, olher slales’ courls are virlually
unanimaous on this poinl. With one lonely exceplion,™'
avery single high courl has concleded iLis an inherantly
judicial lask lo delermine when o render a judicial
decision, and lhe separation of powers bars lagislaturas
from telling courts when to do 50,

A factually similar case from the Supreme Court of
Montara is particulary [**96] instructive. There, a statute
essentially required district court jedges and supreme
court justices townite and issue any opinicn within 120

The courl drove home ils message with this intiguing
analagy: It likened the legislatire's daadline-setting for
the judiciary, o the jediciry telling the legislature how
ta run its internal operations. The legislature's telling the
Courts when o render decisions was exaclly he same
"ag if the judiciary wauld [**97] impase limitatinons on the
legiskature | . . soch as e namber of commilloes, the
time within which a committes must act, the fime each
legislator musl allend sessions, limiling the lime ol
digcussion, limiting the fime one bill must ["490] pass
from one house o the other,” and so forth.® The
judiciary could no more el the Legislature how Lo do
guch things than the Legislature could tell the courts the
time and mannar in which they must perfarm thair core
functions  of rendering  judgments and deciding
questions of law. Such actions by dafinition offend the

separation of powers.,

days af when the case was filed * After discussing
many decisions from other jurisdictions striking dawn
such laws, the Montana high court did the same. The
caurt concdudaed that the lw unconstitutonally intercred
with the judiciany's internal operations.™ therefore, it
viclalzd Monlana's separalion of powers provision—a
provision lhal closcly resembles our own ™ The
judiciary, and the judiciary alone, should decide when @
judicial decision should issue ™

*"There are spheres of activity s0 fundamental and so
necessary 1o oa court, so inkerent in its vory natune as a
court, that to divest it of its absolute command within

lhese spheres is o make meaningless he vory phrasoe

*  Tha Court of Criminal Appsals has since upheld legislatively enactad rules that effect the schedules of the district courts.
Ses State v, Willams, 938 5.0W.2d 456 (Tex. Crm. App. 1987). Willams does not invalidate or ewen restrict the reasoning from
Armaditie Bedl Bonds, however. In Wiltams, the law at issue required district courts to dismiss with prepudice charges against
&n axtradited defendant if the state did not commence trial within 120 days of the defendant's arrival in Texas, 538 5.W.2d at
A57-56. Motably, the law included an out: The cowrt could grant *any reascnable or necessary continuance® if it wantad. Id. at
456 n.3. The Cowrt of Criminal Appeals concluded that the lew did not unconstitutionally infringe on the judiclan's fresdom o
exarcige core judiclal powers, . at 459, In dong &0, the Court reasoned that district courts do not have constituticnally
protectad suthority over whether a case s dismissed. [*05] /d. Even if comrect, this does not affect the halding or reasoning
fram Armaaio Bal Bonds—rendernng judgment and declkding questions of law are core judicial functions, and the Legislature
cannot interfere with the judiciary's exerciss of these, See 938 5 W 2d at 458-59

* Zes Stale ex rel. Emerald People's UMY, Dist. v Joseph, 202 Ore. 357, 640 P.2d 1011 (Or. 1982).

1 See, 8.0, Jnre Grady, 118 Wis. 2d T62, 348 NW.2d 559 (Wis. 1984); Coate v Cmhoit, 203 Mont, 488, 862 P2d 521 (Mont.
18E3); Fands v Albart Fike Wodor Hotsd, 245 ark, ThD, 424 50W.2d 288 (Ark. 19068); Waite v Burgess, 69 Nav. 230, 245 P.2d
G994 [Maw. 1952); Stafe sx rel. Kostas v Johnson, 224 Ind. 540, 6% M.E.2d 592 (Ind. 1946); Haliman v. State. 175 Ga, 232, 1G5
S.E. 1M [Ga. 1932 Atchison, T. & 5. £ R Co. v Lowmg, 1926 Ok 253, 122 Okla. BG, 251 P. 486 (Okla. 1926 Schamo v State,
105 Ohio 5t 535, 1 Ohio Law Abs. 263, 138 NLE. G3 (Ohio 1822).

**  Coate, 662 P.2d a1 553. A judge who fallad to issue his opinion before the 120-day deadline was in sutomatic viclation of
tha lawe snd could face sanctions (including a pay dock). 9.

*jd. |t 59697

* Sew Mowr. Cowst. art. [IlL § 1; Coate, 662 P-2d at 594
** Coate, 862 P.2d &t 596.

*=id. at 597
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Jjudicial power.™* Granted, our Constitution—Ilike the
constilutions  in many  other  slales—gives  the
Legislatune witimate authorly over selling the rules of
court. Bul there axisls "a realm of precocdings which
arg sa vital by the efficienl functicning of & courl 25 Lo ba
beyond legiskative power.™* This is an anea of “minimum
unclional integrity of e courts, whal is essenlial 1o the
[94] exislence. dignily and lunclions of Lthe courl as a
constilutional tibunal "™ The overarching principle
sgems o be this: "Any stalule which moves so far inlo
this realm of judicial affairs as o dictals o a judgs how
he shall judge or how he shall comport himself in
judging or which seeks to sumround the act of judging
with  hampering conditions  ceary offends  the
constitutional scheme of the separation of powers and
will be hebkd imealid. "'

The reason why s simple and clear to somecne
committed 1o freedom and limited government. I is the
principle articulated by Adams, Blackstone, Madison,
and Montesguiew: The best way o avoid byranny and 1o
guarartes the rights and freedom of the people s O
keep the powers of the government separate, and 1o
ersure thal ne singhe branch ever anoints itsell with so
much power that it can dominale the olher brarches
amd, cvenlually, e people.

B. Besides Implicating Separation of Powers
Concerns, Section 24(b) Collides with Pragmatic
and Principled Concerns, [*4] Too.

We have held the Legeslature viclales the Saparalion of
Poverers prowision when il thearts "the funclioning of the
judicial process in a fald constitubonally commitied o
the control of the courts™™! The question, again nat
raised by any of the parties (though the answer seams
rather salf-avident), is whether a core function of the
judiciary is fo rendear judgmeants and to isswe reasanead
judicial opinions that clarify the law and help guids the
acfions of milions of Texans scattered across 204
counfies.

Dioes section 24(b) interfere with our ability to do this by
setting an arbitrary deadline for deciding cases? At first

Dlush, 1Twould secm the 120-day deadling impacts the
functioning of the judiciary in one of the simplest ways
irnaginablie: by belling s how [ manage our own affairs.
The Legistalure would righlly lake cxception if this
Courl, or any courl, dictated W them he fine details of
how ey cary oul their caths of office—proescribing by
judicial fial precisety how our 181 elecled legislators
augil o kegislate. This Courl would never conlemplale
intruding o deeply inlo he Lagislalure's inlemal
aparalions [*401] as o commandaar powers [“100] thal
arg inharenily legeslalive.

Cine pragmatic argument against a short fuse deadine
is that 120 days from initial filimg may simply not be
encugh time o render a surpassingly thoughtful and
well-reasoned decision, Such adjudicalory work s,
undeniably, one of cur bread-and-butter core functicns
Curs ks government of laws, but what use are courts if
they cannol give each matter the full attention it requires,
o think through every aspect af every relevant gueston
of fact and law, o ensure thal the correct oulcome [in
their epinion, if no one else's) is reached and that e
analysis is regarded as cxhaustive and scholarly?

Four maonths—120 days—might s=em like planty of
time to decide a case. And no doubd many courts can
and should mowve faster. This Court has commendably
erased a backlog that had persisted for years, and we
hegan the current fiscal year on September 1 with the
lewesl casaes hald over in recorded hislory, Bul the trulb
is lhat, generally spaeaking., 120 days frarm irilial o is
rarely enough time for a Supremsa Court case o be
decidad. Procedurally under our rules, there are many,
many steps that must accur—eurmawiaivaly taking al
feast 110 days—all befora the Court [**101] avan haars
aral argumant, much less researches and drafts
competing opinions and refines them into finishad
praducis.

Under cur rules, once the petitioner files his petition, the
respondent gets 30 days o file a responsa (thosgh he
routingly requests an exlension, or two, of mone), and
the pelitoncr another 15 days o file a reply o the

AL Leo Levin and Anthony G, Amsterdam, Legistative Confeed Over Jucicial Bule-Making: A Proflem i Conshitulional

Reswision, 107 L. Praw. L. Rre 1, 30 (1958
0 al 3132

== jd. at 32,

g

™ Ses Bettz, 308 5.W.2d at 851-52.
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responsa (though he, 1o, often seeks an exlension o
o). 122 If wee then request full bricfing, the paries get
ancther 65 days boebween them 1o file opening.
response, and reply bricls on the mernls (again often
requesting cxlensions along the way).™™ That's 110
days alrcady (assuming no cxlensions have boon
regquesicd and granted )l —and swee haven| even agroeod
la granl Lthe casce yel, much less scheduled oral
argument (ol which parlies are usually given a minimum
of bwenly-ona days nolica). Then, alter oral argument,
the: Court engages in spirited analysis and discussion af
the: legal isswes. Opinion drafts by the authoring justices,
amd then any concurming or dissenting opinions, are
circulated and conferenced, often many times, before
the Court is confident encugh with s reasoning and
Judgment fo ssue an opinion, And frequently, the maore
the: Court [**102] debates the issues, the majority view
becomes the minority view, and vice versa, meaning
the: competing writings have (o be converted.

In terms of its statewide budgetary impact {nol o
mention ils jurspradential impact), this case may be the
mesl consequential of the Term. I thus demands, and
deserves, our most meliculous study. Fast-fonwarnding
ard vacuum-packing a mulli-tilion dollar challenge boa
major piccs of the Texas lax sysleom doos a grave
digsorvice nol only o he parlics nvolved, bul alsa o
lhe wider public that deserves methodically researched
arnd reasoned Supreme Courl rulings © guide lheir
aclions. This case may have been filed 120 days ago,
but we heard the parties' oral arguments only 35 days
age, Allcat might justifiably wonder whether foday's
outcome might have been different had the Court faken
more time o marinate in these high-stakes questions of
law

Cine of the ironies of section 24({b)is that such daadlines
prejudica the State maore than anyone elsa. Alkat and
the other Relators had five years to gird for what [*492]
they knew would he a brief (but pitched) legal battla.
The State—spedfically, the Attorney [™103] General
and the Comptroller—had fo throw  fogether its

arguments under an expedited briefing schedule we
were forced to imposs.

il |.'lr'{.l-."3[ﬂ.1.¢ absereer might conclude, "No harnm., no
faul"—after all, the State waon. But the State might lnse
the: nosl expediled case. And who's o say thal loss
might not be attributable, at least in part, to the very fact
Lhal this Court lall obliged 1o resh o judgmeand literally,
in order to mest a no-exceptions deadline,

True, a rula mandating faster judicial decisions would
ensura fasier judicial decisions, but there's often an
inverse correlation between faster and better. When
parties appear before a court, thera is more al stake for
thern, and for our system of government, than getting a
quick answer. Quick answers are, | concede, quick {if
nothing else), but the judiciarys legitimacy, and
elagance, derive from the fact that judges are expected
o oxplam how we feasonad our way o a legal
conclusion. Reasoning takes time."™ 2o does
legiskating, which may explain why important mattess
sametimas fall through the cracks as lawmakers sprint
to beal their own 140-day dock. ™™

Ewvery case in this Court dessrves painataking judicial
resvicw, whather iLimeohves anly 2 lew dollars or, as hera,
urtedd  bilboms.  But  considersed  review  reguires
considaration. Obwvicusly, urgenl mallers somelimes
arise that require wrgent answers—Ior axamplea,
parental-nofification cases, Mobody disputes that, But
allawing the Legislature free rain to fast-forward sabact
judicial decisions threatens fo subvert the quality of
those decisions, dilute the judiciany's indepandencs
and co-equal status, undermine the vitality of judicial
review, and concantrate oo much power in the hands of

105 e T, B A PSAT, 561

0 Trw B fes PLSST.

™ This dissent would doubtiess be at least two-thirds shorter wara the Sourt not [**104] sprinting to abide the Movember 28

desdling.

%% See Chuck Lindell, Legisisture’s Mistake Jeopardizes License Plate Law, Austin Aderican-STatessen, Mo, 15, 2011,
avalabie at htipfeww.statesman.comnews/texas-poliics/legislatures-mistake-jeopardizes-icense-plate-law- 1597 1446 Hmi
(moting that in “the frantic final day of the legislstive session,” the Legislature "mistakenty omitted the 3200 fins for driving &
vehicle without license plates, possibly jecpardizing the enforcemant of related laws"®).



Page 30 of 30
356 5.W.3d 455, *492; 2011 Tex. LEXIS 896, **103

a single branch—precisely whal the separation of  issue, as no parly rased it Permaps a fulure case will
powers doctring is designad to combat. ™™ squarely ask whether the Censlilulion permits one
branck of govermment e nstruct another on cone

[*493] Casclaw from other jurisdictions—plus the Courl opece i this way.

af Criminal Appeals—auggests & host of "where doyou
dramy e ling” concems with seclion 24(k). As aur sister
High Court noted in Armadilo Baidl Bomds, if the law in
lhal case wore allowed lo sland, hen e Legislalune
had the power fo farever block & cowrt fromn entering
judgments."™" Applied o this case, il the Legislature

can order the Supreme Court to decide a case within R ;
120 days, why E:Jt thirly days, or seven days, o prudential limits. | concur with the Court that we lack

[*107] lesa? There is no principled way to draw such a Jurisdiction over Allcat's as-applied “_‘hE'"E_"'E"E and its
line. Henoe, ifthe Legiskature can mandate this deadline, resquest In.r .atll::-rna:.' felrs. Fr-:lr.n the remaindar af the
they can mandate any deadline, no matter how Cour’s opinion, | respectfully dissant.

arbitrary, "™ While our Constitution may give ultimate

authority to the Legislature to sat the “rules of court,* it D00 R Wilkett

does not give the Legislature carte Hanche 1o encroach

upon the judiciany's substantive rights, 1% Juslice

H. Conclusion

Spurred by a short fuse of dubious constifutionality, the
Court has been hamed and hurried into reinventing our

mandamus jurisprudence beyand its constitutional and

In sum, | have reservations over the constitutionality of OPINION DELIVERED: Movember 28, 2011
seciion 24(b). The Court refrains from addressing the

192 Mol ton lang [**1058] ago, the Legiskiure wias mane alfenlive o separation of powers concermes, and maonz inhibiled akoul
encroaching on judicial power via mere stabule, In 1997, Adicle Y of the Conslibdion was amended by adding Section 31(d)
Spe Tew Consr. arl. VY, § 31{d) (adopted at Mow. 4, 1957 electon). That provislon states as follows: *Morwithstanding Sectlon 1,
Artlcie I, of this constifition and any other prowislon of this conabiubion, If the supreme court does not act on a motion for
rehearing efore the 180th day after the date on which the motion s flled, the motion i denled.” o, (emphasis edded). With this
amendment, the Legislature and the wolers filled a gap in the Texas Rules of Appellate Procedure—Iif this Court did not &t on
& maodion for rehearing after denying a petition or after rendering final judgrsent, that motion was sutomatically denied. See i

Tha taxt alone of this amendment illusirates an imporant point. Specifically, it indicates that the Legislature thought that
aenacting such a rule via statute at least implicated the Separation of Powers provision, This may vary well explain why the
Legislature wordad the amendment such that tha 180-day rula would apply "[n]otwithstanding  [**106] Secbon 1, Articks |1° of
tha Constitution—that is, notwithstanding the Separation of Powers provision.

And it's important to note that, when this amendmsnt passed, the Lagislaturs already had the powsr to amend this Court's rulss
or adopt rukes of its own. See Tex. Consr. art. WV, 55 31{a-c] (giving the Legislaturs final authority over the rules gowvamning the
judiciary). In fact, it had possssead that power for twelve years. See id. So when the Legislature chose to act, & clearly knew
it had the authonity to creats this rule. But it apparenty thought the Constitution, specifically the Separation of Powars provision,
barred it from doing 50 absent 8 constitwhonal smendmsnt fo the contrary. Sesad. art 1, § 1.

197 A02 SW.2d at 241,
192 Saw Cogte, 662 P 2d at 597.
1°2 Armadifio Bsi Bonds, 802 5.\ .2d at 241.



