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Opinion

This is a statutory-construction case. Robert and Tania
Hovel sued a limited liability company, 7677 Real
Property LLC, for breach of contract and DTPA
violations. After suit was filed but before any
determination of liability was made, the company
stopped paying its franchise tax and forfeited its
corporate privileges. Eventually, the Hovels obtained a
default judgment against the company.

The Hovels then sought to have the sole manager of the
company, Gal Batzri, held personally liable for the
company's debt under Section 171.255 of the Texas
Tax Code. That statute charges corporate directors and
officers with personal liability for business debts "created
or incurred” after the business fails to pay its franchise
tax and before any subsequent revival of corporate
privileges. Tex. Tax Cope Ann. § 171.255 (West 2015).

The sole manager and the Hovels filed cross motions
for summary judgment. The trial court granted the
manager's motion and denied the Hovels'. Intwo issues,

the Hovels contend that the trial court erred in
concluding that the manager was not personally [*2]
liable.

Recognizing that Section 171.255 is penal in nature
and that our established precedent requires that any
ambiguity in a penal statute be interpreted in favor of the
party facing the penalty, we hold that, in the context of a
contract between a plaintiff and entity-defendant that
leads to contractual, statutory, and tort claims against
the entity-defendant, the debt is created or incurred
when the events giving rise to the claim occurred. Using
this construction of the phrase "created orincurred," we
hold that, under Section 171.255 of the Tax Code,
judgment-debts arising from or related to pre-forfeiture
agreements and pre-forfeiture acts are considered to
have been created or incurred pre-forfeiture even if not
liquidated until post-forfeiture, whether the claims are
expressed solely as contract claims or a combination of
contract, statutory and tort claims. Because the Hovels'
claims relate to their contract with 7677, it is uncontested
that the contract was executed pre-forfeiture, and the
breach, tortious conduct, and injury occurred
pre-forfeiture, we affirm.

Background

The Hovels contracted with 7677 to build a custom
home. 7677 is a Texas limited liability company with a
single member and manager: Gal Batzri. The [*3]
Hovels became dissatisfied, alleging that 7677 was in
breach of the construction contract by delivering the
home late and with construction defects. The Hovels
sued 7677." They asserted numerous causes of action,
including breach of contract, violation of the DTPA, and
statutory fraud. They also alleged that 7677
misrepresented that it would timely perform the contract
and follow applicable construction standards.

The Hovels sought as expectation damages the
difference between the contract price and the actual

judicially reduced to a liquidated damages award.

By the time the Hovels sued 7677, their business relationship had ended; all that was left was for their unliquidated claim to be
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value of the property they received. They also sought
consequential damages, reliance damages,
mental-anguish damages, and other damages under
the DTPA, as well as attorney's fees and costs. Tex.
Bus. & Com. Cobe Ann. § 17.50(b)(1), (d) (West 2011).

While the suit was pending, 7677 forfeited its charter
and corporate privileges by failing to pay its franchise
tax. During the period of forfeiture, the Hovels obtained
a default judgment against 7677.° The trial court
awarded lump-sum actual-damages of $2,067,166.50,
without specifying on which of the [*4] Hovels' multiple
legal theories the damages were awarded. Afew months
after the default judgment, 7677 revived its charter and
corporate privileges.

Post-default, the Hovels brought this lawsuit, seeking to
hold Batzri personally liable for the judgment against
7677 under Tax Code section 171.255, which imposes
personal liability akin to a general partnership for "each
debt of the [entity] that is created or incurred" between
the date that a company forfeits its corporate privileges
and the date that it revives them.® Tex. Tax Cobe Ann. §
171.255(a). Both parties moved for summary judgment.
The trial court denied the Hovels' motion and granted
Batzri's motion, apparently concluding that the debt
was not "created or incurred" by the default judgment,
which was the only event that occurred during the
period of forfeiture. [*5] The Hovels timely appealed.

Standard of Review

We review a summary judgment de novo. Tex. R. Civ. P.
166a; Mann Frankfort Stein & Lipp Advisors, Inc. v.
Fielding, 289 S.W.3d 844, 848 (Tex. 2009). Summary
judgment is proper if, having viewed all of the evidence

in the light most favorable to the non-movant, there are
no genuine issues of material fact and the movant is
entitled to judgment as a matter of law. Ford Motor Co.
v. Ridgway, 135 S.W.3d 598, 600 (Tex. 2004). If a trial
court grants summary judgment without specifying the
grounds for doing so, as is the case here, we must
uphold the trial court's judgment if [*6] any ground relied
upon by the movant is meritorious. Parker v. Valerus
Compression Servs., LP, 365 S.W.3d 61, 65 (Tex.
App.—Houston [1st Dist.] 2011, pet. denied).

We also review issues of statutory construction de
novo. Tex. Lottery Comm'n v. First State Bank of
DeQueen, 325 S.W.3d 628, 635 (Tex. 2010). Our
primary objective in construing statutes is to give effect
to the Legislature's intent. /d.

Section 171.255

Section 171.255 of the Tax Code penalizes directors
and officers of a corporation for knowingly creating or
incurring debt in the name of the corporation while its
corporate privileges are in forfeiture.* The relevant
portion of that section reads:

(a) If the corporate privileges of a corporation are
forfeited for the failure to file a report or pay a tax or
penalty, each director or officer of the corporation is
liable for each debt of the corporation that is created
or incurred in this state after the date on which the
report, tax, or penalty is due and before the
corporate privileges are revived. The liability
includes liability for any tax or penalty imposed by
this chapter on the corporation that becomes due
and payable after the date of the forfeiture.

(b) The liability of a director or officer is in the same
manner and to the same extent as if the director or

2

The Hovels' suit included other defendants. The Hovels' claims against 7677 were resolved in their favor by the $2 million

default judgment. Their claims against the other defendants were subsequently tried to a jury and resulted in a judgment of less
than $250,000. Those defendants pointed to 7677, in its absence, as the liable party. The jury's findings are not legally relevant
to the prior default judgment against 7677.

*  Throughout this opinion, we use "forfeiture” as shorthand for the earliest date after which the statute begins imposing

personal liability for debts thereafter created or incurred. Many courts have made use of this shorthand, as we do, for
readability. See, e.g., McKinney v. Anderson, 734 S.W.2d 173, 174 (Tex. App.—Houston [1st Dist.] 1987, no writ); River Oaks
Shopping Ctr. v. Pagan, 712 S.W.2d 190, 192 (Tex. App.—Houston [14th Dist.] 1986, writ ref'd n.r.e.); Rogers v. Adler, 696
S.W.2d 674, 675 (Tex. App.—Dallas 1985, writ ref'd n.r.e.). But it is technically imprecise. Although the statute only applies if
corporate privileges are forfeited, it imposes personal liability for any debt created or incurred "after the date on which the
report, tax, or penalty is due," which is usually a short time before actual forfeiture. See Tex. Tax Cooe Ann. §§ 171.251—.257
(West 2015). This lag in time has no bearing on this case because all of the material acts and omissions occurred before both
dates and the default judgment issued after both dates.

4 In addition, the failure to pay the required taxes results in a 5% penalty due to the State. Tex. Tax Cooe Ann. § 171.362(a)
(West 2015).
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officer were a partner and the corporation were a
partnership.

does not come into existence until it is liquidated, their
damages remained unliquidated until they obtained the
default judgment, and therefore, no debt was created or
incurred until the default judgment issued during the
forfeiture. Conversely, Batzri argues that the 1987
narrow definition of "debt" is no longer significant
because the legislation enacting it has been repealed.
He argues for a broad definition of "debt" that includes
unliquidated obligations and contends that 7677's debt
was created or incurred when the acts or omissions that
gave rise to the Hovels' claim occurred. According to
Batzri, the debt was created or incurred at that
time—pre-forfeiture—and the [*9] default judgment
relates back to that time.

(c) A director or officer is not liable for a debt of the
corporation if the director [*7] or officer shows that
the debt was created or incurred:

(1) over the director's objection; or

(2) without the director's knowledge and that
the exercise of reasonable diligence to become
acquainted with the affairs of the corporation
would not have revealed the intention to create
the debt.

Tex. Tax Cope Ann. § 171.255(a)-(c).® The statute applies

to limited liability companies, such as 7677. See id. §
171.2515 (West 2015); see also Bruce v. Freeman
Decorating Servs., Inc., No. 14-10-00611-CV, 2011 Tex.
App. LEXIS 6451, 2011 WL 3585619 (Tex.
App.—Houston [14th Dist.] Aug. 16, 2011, pet. denied)
(mem. op.).

Both parties agree that Batzri—7677's sole member

The Rule of "Strict Construction”

Although the statute imposes civil liability, Section
171.255 of the Tax Code operates as a penal statute.
Schwab v. Schlumberger Well Surveying Corp., 145
Tex. 379, 198 S.W.2d 79, 81 (Tex. 1946); Sheffield v.
Nobles, 378 S.W.2d 391, 392 (Tex. App.—Austin 1964,
writ refd) (statute is "highly penal in nature and one

and manager—is [*8] personally liable for any debt
created or incurred during forfeiture of 7677's corporate
privileges and that the Hovels obtained a default
judgment against 7677 during that period. But the
parties dispute whether 7677's debt was created or
incurred when the default judgment was entered or
when the tortious or otherwise wrongful conduct
occurred that ultimately led to the Hovels' judgment
against 7677.

which could produce great hardship"); see also Robert
W. Hamilton, The Corporate Entity, 49 Tex. L. Rev. 979,
995-96 (1971) (describing individual liability arising from
failure to pay franchise taxes as "[d]raconian
provision").® Because Section 171.255 is a penal
statute, we must "strictly construe" any ambiguity in
favor of the party penalized by it. Schwab, 198 S.W.2d
at 81; see Curry Auto Leasing, Inc. v. Byrd, 683 S.W.2d
109, 111 (Tex. App.—Dallas 1984, no writ).”

Relying, in part, on a narrow definition of "debt" adopted
by the Legislature in 1987, the Hovels argue that a debt

Courts have repeatedly invoked this rule of statutory
construction when construing Section 171.255. For

5 Subsection (b) holds officers and directors individually liable, as if they were partners in a general partnership, for the entity's

debts created or incurred after the forfeiture. The statute assigns such liability prospectively; it does not look back in time to
assign individual liability for acts that occurred pre-forfeiture—while the corporate form still existed—as a form of punishment.
In our view, this provision does not support the dissent's conclusion that the statute is intended to punish officers of tortious
entities by reaching back in time to impose individual liability for actions that occurred before forfeiture. Dissent, slip op. at 17,
23, 53-59.

¢ The penalty is particularly draconian for an officer or director who may not even have any ownership in the corporate entity.

" This rule functions much like the rule of lenity. The rule of lenity typically applies in the criminal context. See Phillip M.

Spector, The Sentencing Rule of Lenity, 33 U. ToL. L. Rev. 511, 511-12 (2002) ("The rule of lenity counsels that criminal laws
should be narrowly interpreted in favor of criminal defendants"). But the rule of strict construction, which applies in the context
of a civil penal statute, operates in a similar way as the criminal rule of lenity.

The rule of lenity is "sometimes cast as the idea that '[p]enal statutes must be construed strictly' and sometimes as the idea that,
if two rational [*10] readings are possible, the one with the less harsh treatment of the defendant prevails." Antonin Scauia &
Bryan Garner, Reaping Law: THE InTerpreTaTiON oF LEGAL TexTs 296 (2012). The rule "applies not only to crimes but also to civil
penalties." Id. at 297. Schwab, in interpreting the predecessor to Section 171.255, applies the rule without naming it. While
rarely applied by Texas courts in criminal statutes, it remains a widely recognized doctrine of statutory construction. See
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example, this court has stated that Schwab requires us
to strictly construe [*11] the statute "to protect individuals
against whom recovery of such quasi-penal damages is
sought." McKinney v. Anderson, 734 S\W.2d 173, 174
(Tex. App.—Houston [1st Dist.] 1987, no writ) (reviewing
Section 171.255); see Tri-State Bldg. Specialties, Inc. v.
NCI Bldg. Sys., L.P, 184 S\W.3d 242, 251 (Tex.
App.—Houston [1st Dist.] 2005, no pet) ("It is
well-settled that section 171.255 must be strictly
construed to protect those individuals against whom
liability is sought because it is penal in nature . . . .").

More recently, this court reaffirmed strict construction of
this penal statute, stating that "we are obliged to interpret
section 171.255 and its statutory predecessors as the
Texas Supreme Court and this court have, with the
recognition that the statute is 'penal in nature,’ and
therefore must be 'strictly construed' to protect
individuals against whom liability is sought." Willis v.
BPMT, LLC, 471 S\W.3d 27, 33 (Tex. App.—Houston
[1st Dist] 2015, no pet.). We are bound by these
precedents from this court.

Under this rule, a penal statute "cannot be extended
beyond the clear import of [its] language." Schwab, 198
S.W.2d at 81. This rule of construction ensures that (1)
corporate officers have fair notice of the risk of personal
liability and (2) the harm is proportionate to the penalty.
See Cain v. State, 882 S.W.2d 515, 519 (Tex.
App.—Austin 1994, no writ).

"Strict construction," in the context of construing a penal
statute, does not mean that each individual term must
be read narrowly. It means that, when a statutory
provision is unclear, the statute is read in its entirety in a
way that benefits [*12] the party facing the possibility of
a penalty if a fair reading permits it. See Coastal States

Gas Producing Co. v. Pate, 158 Tex. 171, 309 S.W.2d
828, 831 (Tex. 1958) (stating that strict construction
applies by examining operation of law); cf. Jonnet v.
State, 877 S.W.2d 520, 537 (Tex. App.—Austin 1994,
writ denied) (Jones, J., dissenting) ("Under strict
construction, it is the operation of the statute as a whole
thatis restricted, not the meaning of some isolated word
or phrase"). Thus, strict construction of the entire statute,
as opposed to strict construction of an isolated word,
might require that an individual word be read broadly to
accomplish a construction in favor of the party facing
the penalty. See Coastal States Gas Producing Co.,
309 S.w.2d at 831 (stating that "[s]trict construction . . .
does not require that the words of a statute be given the
narrowest meaning of which they are susceptible"); see
also Curry, 683 S.W.2d at 111. Accordingly, strict
construction does not always equate to a narrow reading
of a particular term.®

The dissent seems to suggest that strict construction is
a mechanism to punish an officer or director for conduct
of an [*13] on-going corporate entity that occurred while
it held its corporate privileges and might be viewed as
"wrongful" in a moral sense. Dissent, slip op. at 55-59.
We disagree. Its purpose is actually the opposite: "to
protect individuals against whom liability is sought.”
Willis, 471 S.W.3d at 33. Neither Schwab nor any other
authority cited by the dissent employs the rule of strict
construction to Section 171.255 to punish pre-forfeiture
corporate conduct.

The principle of strict construction applies here as we
construe a penal statute that does not clearly state for
which debts a director or officer might face individual
liability. Section 171.255 speaks only in terms of "debts"
"created or incurred" during relevant periods, without
defining when a liability is considered a "debt" or at

generally Cuellar v. State, 70 S.W.3d 815, 821 (Tex. Crim. App. 2002) (Cochran, J., concurring) (rule of lenity requires courts

to adopt less harsh interpretation of penal statutes).

As noted by two commentators,

the rule of lenity is underused in modern judicial decision-making—perhaps the consequence of zeal to smite the
wicked. The defendant has almost always done a bad thing, and the instinct to punish the wrongdoer is a strong
one. But a fair system of laws requires precision in the definition of offenses and punishments. The less the courts
insist on precision, the less the legislatures will take the trouble to provide it.

Scauia & GarNER, supra, at 301.

8 We disagree with Cain v. State, 882 S.W.2d 515, 519 (Tex. App.—Austin 1994, no writ), which held that a strict construction
of Section 171.255 requires courts to adopt the strictest possible definition of each statutory term. Indeed, the definitions given
for "create" and "incur" in Schwab v. Schiumberger Well Surveying Corp., 145 Tex. 379, 198 S.W.2d 79, 81 (1946 )—which are
recited axiomatically in almost every Section 171.255 case—are broad.
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which point debts should be considered "created or
incurred.”

Our construction is also guided by past interpretations
of this statute. In particular, we consider pre-1987 cases
deciding that debts were considered created or incurred
at the time the relevant contractual obligations were
incurred. Schwab, 198 S.W.2d at 81. To the extent the
debts were unliquidated, they were permitted to relate
back to the contractual obligation. See, e.g., Curry, 683
S.W.2d at 112. We also consider a shift that occurred in
1987, when the Tax Code [*14] was amended to include
a narrow definition of "debt," limiting it to a liquidated
obligation, and consider how that change has affected
the construction of Section 171.255. Finally, we consider
the import of the Legislature's action, in 2008, to repeal
the "debt" definition. Ultimately, we conclude that the
pre-1987 view of this statute, which focused on broadly
construing "created" and "incurred" and allowed
unliquidated debts to relate back to the contractual
obligations from which they arose, controls and the
proper construction of Section 171.255 does not permit
individual liability for 7677's debt to the Hovels.

Pre-1987 Era: Applying Strict Construction to
Conclude that Post-forfeiture Judgments were
Created or Incurred when the Pre-forfeiture Acts
Transpired

The rule of strict construction, in the sense of achieving
a narrow application of a statute as a whole, was first
applied in a forfeiture case in Schwab. Analyzing the
predecessor statute to Section 171.255, the Texas
Supreme Court broadly defined the terms "created" and
"incurred" as follows: "create' means '[tjo bring into
existence something which did not exist™ and "incur"
means "[bJrought on," 'occasioned,’ or ‘'caused.™
Schwab, 198 S.W.2d at 81. Utilizing these broad
definitions of the terms, [*15] the Court treated a contract
debt as created or incurred at the time of the original
note, not when the note was renewed or defaulted on,
both of which occurred post-forfeiture. See id. "The
giving of a new note for a debt evidenced by a former
note does not extinguish the original indebtedness . . . .
It remains the same; it is in substance and in fact the
same indebtedness evidenced by a new promise." Id. at
82. Strict construction of the statute resulted in the
officers of the corporation not having personal liability
for the entity's debts, consistent with the previously

announced view that "before any one should be
punished, either in a criminal or a civil action, . . . the
offense should be clearly defined" and "doubt as to the
intention of the legislature should be resolved in favor of
the defendant." Gulf, C. & S.F. Ry. Co. v. Dwyer, 84 Tex.
194, 19 S.\W. 470, 471 (1892).

Another approach that courts have applied that is
consistent with strict construction—and also consistent
with the broad definition of "create or incur" from
Schwab—is the "relation-back" doctrine. That doctrine
was first applied to a Section 171.255 case in Curry,
which involved a corporation that failed to make lease
payments both before and after forfeiting its corporate
privileges. Curry, 683 S.W.2d at 111. The issue was
[*16] whether the corporation's debt was created or
incurred only after the amount of unpaid rent was
capable of calculation, post-forfeiture, or earlier while
still unliquidated. /d. The Dallas court of appeals held
that the obligation to pay the debt arose from the lease
contract, even if the exact amount of the deficiency was
unknown at that time (i.e., it was unliquidated), because
"[n]Jo argument is made that a sum of money is due [the
plaintiff] under a new, different, separate, orindependent
agreement." Id. at 112. Accordingly, "performance or
implementation of the contractual provisions relate back
to and are authorized at the time of execution of the
contract." /d.

"Strictly construing” Section 171.255, the court held that
the corporate officers were not personally liable because
"the obligations, circumstances, conduct, or
transactions that create[d] or incur[red] the debt in
question pre-existed the forfeiture," even though the
debt was, at that point, still unliquidated. See id. Curry,
thus, construed the statute to limit individual liability by
applying, for the first time, a "relation-back" doctrine
that allowed future liquidated debts to relate back to the
execution of the agreement through which damages
were owed.

Many intermediate [*17] appellate courts have followed
Curry. For example, in River Oaks Shopping Center v.
Pagan, 712 S\W.2d 190 (Tex. App.—Houston [14th
Dist.] 1986, writ ref'd n.r.e.), our sister court held that "it
is clear that the obligation to pay rent was created or
incurred at the time the lease agreement was executed,"
not when it was defaulted on.? id. at 192.

This same "relation-back” doctrine was also applied in a
tort case. See Rogers v. Adler, 696 S.W.2d 674, 677

9

As discussed below, the Fourteenth court later determined that Pagan was overruled by the Legislature when it added a

statutory definition of "debt." Taylor v. First Cmty. Credit Union, 316 S.W.3d 863, 868-69 (Tex. App.—Houston [14th Dist.] 2010,
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(Tex. App.—Dallas 1985, writ ref'd n.r.e.). There, the
party that obtained a judgment during an
entity-defendant's period of forfeiture attempted to
impose personal liability by arguing that her tort claim
remained unliquidated until it was reduced to a judgment
and, therefore, did not meet the statutory requirement
of a "created or incurred" debt until the judgment was
entered during the period of forfeiture. Id. at 677.

The appellate court rejected the argument. First, it
noted that the plaintiff's suit against the entity alleged
four grounds [*18] for recovery: fraud in the inducement,
breach of contract, breach of fiduciary duty "under the
contract,” and violation of the Deceptive Trade Practices
Act, which the court considered to be "essentially claims
based on the contract" even if presented in a manner
"sounding in tort." Id. at 677. Next, the court noted that
all of the operative facts occurred pre-forfeiture. /d.
Then, the Rogers court found that the pre-forfeiture tort
that led to a post-forfeiture judgment was "analogous”
to the plaintiff's contract claim in Curry. Id.

The Rogers plaintiff's claim arose from the pre-forfeiture
contract between the plaintiff and the entity-defendant
even if the causes of action asserted by the plaintiff
"sound[ed] in tort." Id. According to the court, a claim
that "sounds in tort" instead of contract is a "distinction
. .. without a difference"” when the claims relate to the
parties' agreement; therefore, "all claims . . . relate back
to the contract,” even if expressed as fraud and statutory
DTPA claims. Id. By applying the "relation-back"
doctrine, the court held that the contract and tort claims
were, in effect, created or incurred pre-forfeiture.®
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1987: The Legislature Enacts a Narrow Definition of
"Debt" after which the "Relation-Back” Doctrine is
Applied Inconsistently

The Texas Supreme Court has noted that the term
"debt" is ambiguous.'’ See Reconstruction Fin. v.
Gossett, 130 Tex. 535, 111 S.w.2d 1066, 1073 (Tex.
1938); Barber v. City of East Dallas, 83 Tex. 147, 18
S.W. 438, 439 (Tex. 1892). This ambiguity led the Austin
court of appeals in 1987 to apply a broad definition of
"debt" to include unliquidated obligations. See State v.
Sun Ref. & Mktg., Inc., 740 S.W.2d 552 (Tex.
App.—Austin 1987, writ denied); State v. Sun Oil Co.
(Del.), 740 S.W.2d 556 (Tex. App.—Austin 1987, no
writ).

That same year, the Legislature adopted a narrow
definition of "debt" within the Tax Code as "any legally
enforceable obligation measured in a certain amount of
money which must be performed or paid within an
ascertainable period of time or on demand."'? Act of
May 30, 1987, 70th Leg., R.S., ch. 324, § 1, 1987 Tex.
Gen. Laws 1734, 1735, repealed by Act of May 2, 2006,
79thLeg.,3d C.S.,ch.1,§5,2006 Tex. Gen.Laws 1, 24
(effective Jan. 1, 2008). This resulted in corporations
not being able to deduct from their taxable corporate
surplus their contingent and unfixed losses, and thereby
resulted in an increase in revenue for the State.

By adding the narrow statutory definition, the term was
no longer ambiguous or subject to broad interpretation
by the courts:

The report of the House Ways and Means
Committee, the "Fiscal Note" from the director of

no pet.). The Legislature has since deleted the statutory definition. See Act of May 30, 1987, 70th Leg., R.S., ch. 324, § 1, 1987
Tex. Gen. Laws 1734, 1735, repealed by Act of May 2, 2006, 79th Leg., 3d C.S., ch. 1, § 5, 2006 Tex. Gen. Laws 1, 24 (effective
Jan. 1, 2008).

®  Some cases have employed the term "relate back,” while [*19] others have, in a more general sense, held that the term

"created or incurred" is broad enough to include earlier events in the chain of events that led to a post-forfeiture judgment.
Compare Rogers v. Adler, 696 S.W.2d 674, 677 (Tex. App.—Dallas 1985, writ refd n.r.e.) (relate back) to Schwab, 198 S.W.2d
at 81-82 (broad reading of created and incurred). We view the first concept as a proxy for the second. In other words, allowing
a judgment to relate back to earlier events is equivalent to construing "created or incurred" broadly to hold that a claim was
created or incurred at the point of the earlier event.

M In 1984, the Texas Supreme Court defined "debt" as used in the Probate Code—not the Tax Code—narrowly as a
"specified sum of money owing to one person from another, including not only [an] obligation of [a] debtor to pay but [the] right
of [a] creditor to receive and enforce payment." Seay v. Hall, 677 S\W.2d 19, 23 (Tex. 1984). The Dallas court of appeals
considered the Seay definition, in [*20] 1985, when analyzing Section 171.255, but the court ultimately refused to apply it
based on the rule that the statute should be strictly construed. See Rogers, 696 S.W.2d at 676.

2 This definition was added as part of legislation setting forth the computation of franchise taxes. See Wilburn v. State, 824

S.W.2d 755, 759 n.7 (Tex. App.—Austin 1992, no writ) (op. on reh'g).
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the Legislative Budget Board, and the bill analysis
prepared by the House Research Organization all
[F21] reflect that the purpose of the amendment
was to codify an existing accounting rule of the
State Comptroller of Public Accounts that was being
challenged in court by various parties. A corporation
calculates how much franchise tax it owes based, in
part, on the amount of its surplus. The comptroller
had adopted an accounting rule prohibiting
corporations from deducting from their calculation
of surplus any sums set aside by the corporation to
provide for contingent or estimated losses. Rather,
under the comptroller's rule, only debts of a fixed
amount could be used to reduce a corporation's
surplus. Several corporations had successfully
challenged the validity of the comptroller's rule in
court and, although the court rulings were being
appealed, the legislature sought to codify the rule in
order to protect against a possible revenue shortfall
in the event the appeals were unsuccessful. Thus,
the legislature added the amendment in order to
guarantee that corporations could not, in calculating
their franchise taxes, reduce the amount of their
surplus by unrealized, estimated, or contingent
losses. Rather, as under the comptraller's rule, only
debts of a fixed, certain amount would be [*22]
allowed to reduce surplus.

Jonnet, 877 S.W.2d at 536 (Jones, J., dissenting)
(citation omitted).

Adecade after the narrow "debt" definition was enacted,
the Fourteenth court of appeals applied the
"relation-back” theory to the phrase "created or
incurred." Similar to what had occurred in Curry and
Rogers, the court held that a debt from a negligently
performed termite inspection was not "created or
incurred" at the time of the default judgment entered
against the inspector but, instead, at the earlier time
when the inspection was negligently performed. Ballard
v. Quinn, No. 14-97-01057-CV, 1998 Tex. App. LEXIS
5838, 1998 WL 787558, at *2 (Tex. App.—Houston
[14th Dist.] Sept. 10, 1998, no pet.) (mem. op., not
designated for publication).’®

Given that the Legislature had defined "debt" narrowly
to mean a liquidated obligation, the Ballard court
concluded that the trial court's default judgment was the
"debt." Id. However, relying on Curry, the court explained
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that "a determination of what constitutes the 'debt' is
only the first step in the analysis. We must next
determine when, under the facts and circumstances
shown by the record, the obligations evidenced [*23] by
the debt were 'created’ or 'incurred.™ Id. To answer that
question, the court followed Rogers and stated that "the
conduct creating the debt occurred when the corporation
performed the negligent termite inspection, nearly two
years prior to forfeiture of its charter." Id.; cf. McCarroll v.
My Sentinel, L.L.C., No. 14-08-01171-CV, 2009 Tex.
App. LEXIS 9363, 2009 WL 4667403, at *3 (Tex.
App.—Houston [14th Dist] Dec. 10, 2009, no pet.)
(mem. op.) (stating that "a debt is deemed created or
incurred, for section 171.255 purposes, at the time of
the event or events which gave rise to that debt" and
rejecting contention that monetary judgment "created"
debt). Because the negligent termite inspection
occurred nearly two years before the forfeiture of
corporate privileges, there was no personal liability for
the post-forfeiture judgment debt. /d. The broad reading
of "created or incurred"” allowed a post-forfeiture debt to
"relate back" to pre-forfeiture conduct and prevented
the 1987 narrow "debt" definition from imposing the
penalty of individual liability.

The "relation-back” doctrine was later rejected by the
same Fourteenth court of appeals in Taylor v. First
Community Credit Union, 316 S.W.3d 863 (Tex.
App.—Houston [14th Dist.] 2010, no pet.). The Taylor
case involved breaches of an agreement between the
plaintiff and entity-defendant. /d. at 865. The party facing
individual liability stipulated that the corporate entity
breached the agreement post-forfeiture—thereby [*24]
presenting a different factual scenario than found in
Ballard or here—but, nevertheless, argued that the
post-forfeiture breaches should relate back to the
signing of the agreement. Id. at 867.

The court discussed the import of the 1987 narrow
statutory definition of "debt" implemented by the
Legislature and its effect on the often-used
"relation-back" doctrine. Id. In the court's view, permitting
a judgment to relate back to the date of execution of a
contract would be the equivalent of concluding that the
"debt" was created at that point. See id. at 869. But, at
that point, "no party had breached the agreement" and
"there was no money owed under the agreement." /d.
According to the Taylor court, to hold that a debt existed
when the contract had not been breached and no

13

We recognize, of course, that Ballardlacks precedential value. But, as we explain, there are numerous similarities between

the Ballard case and this one, and we believe the analysis is persuasive.
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damages could be measured was irreconcilable with
the Legislature's 1987 pronouncement that a "debt"
means "any legally enforceable obligation measured in
a certain amount of money which must be performed or
paid within an ascertainable period of time or on
demand." /d.

The Taylor court concluded that the Legislature must
have intended to overrule the use of the "relation-back”
doctrine in these Section 171.255 cases when it enacted
such a narrow definition [*25] of a "debt." /d. at 869
(stating that "legislative addition of this definition conflicts
with the relation back doctrine" and constituted material
change in law after relation-back cases were decided).™

Post-2008: After Repeal, the Taylor Basis for
Rejecting the "Relation-back™ Doctrine is Removed

In 2008, the Legislature repealed its narrow "debt"
definition while revising the method of calculating
franchise taxes.'® With that repeal, the "relation-back”
doctrine reemerged to avoid individual liability for
pre-forfeiture acts that lead to post-forfeiture judgments.
For example, in Rossmann v. Bishop Colorado Retail
Plaza, L.P., 455 S.W.3d 797 (Tex. App.—Dallas 2015,
pet. denied), the Dallas court followed the Curry
approach and held that the date the debt was "created
or incurred" was when it "was brought into existence,
caused by, resulted from, or arose out of" the transaction
in question. /d. at 805 (relying on definitions given terms
"created" and "incurred" by Texas Supreme Court in
Schwab); see Endsley Elec., Inc. v. Altech, Inc., 378
S.W.3d 15, 26 (Tex. App.—Texarkana 2012, no pet.)
(concluding there was no individual liability under
Section 171.255 when contract and deficient
performance occurred pre-forfeiture and judgment was
entered [*26] post-forfeiture because "the liability in this
case was not created or incurred after the corporate
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forfeiture"); see also Willis, 471 S.W.3d at 33-34
(concluding that debt on lease agreement need not be
for sum certain, thus rejecting repealed, narrow "debt"
definition in favor of construction that favored party
facing penalty).

All of these cases demonstrate application of the rule of
strict construction to protect a party facing a penalty
through a construction of Section 171.255 in that party's
favor. Courts have focused on when a debt was "created
or incurred," read those terms broadly, and applied the
"relation-back" doctrine to link post-forfeiture judgments
to pre-forfeiture conduct and agreements. Cases have
used this approach, even when the Legislature
mandated that "debt" meant a fully liquidated obligation,
by concluding that the debt was the judgment but it was
created or incurred at the time the conduct occurred or
contract was executed. See Rogers, 696 S.W.2d at
677; Ballard, 1998 Tex. App. LEXIS 5838, 1998 WL
787558, at *2.

The exception is Taylor. There, the Fourteenth court of

[*27] appeals rejected the "relation-back" doctrine
when it concluded that a statutory requirement that a
debt be liguidated is incompatible with a determination
that the debt was "created or incurred” at a point it was
still unliquidated. Taylor, 316 S.W.3d at 869. But, with
the repeal of the narrow definition that led to the Taylor
result, courts have again concluded that a
judgment-debt is created or incurred when the conduct
or contract occurs,'® even if, at that point, the obligation
remains unliquidated. See Willis, 471 S.W.3d at 33-34.

The dissent relies on two cases to argue that the 2008
repeal of the 1987 definition does not allow a
reemergence of the "relation-back" theory. First, the
dissent relies on Skrepnek v. Shearson Lehman Bros.,
Inc., to argue that "debt" is incurred on the day of

14

The Taylor court relied on the 1987 definition even though it had been repealed by that point because all of the material

events in the case occurred pre-repeal. See Taylor, 316 S.W.3d at 869.

15

This repeal was part of a series of amendments designed to fund Texas schools by adopting new methods to calculate

businesses' tax bills. Senate Research Center, Bill Analysis, Tex. H.B. 3, 79th Leg., 3d C.S. (2006).

16

We respectfully disagree with the dissent's interpretation of Energy Service Co. of Bowie, Inc. v. Superior Snubbing

Services, Inc., 236 S.W.3d 190, 195 (Tex. 2007) in support of its argument that the statute should be interpreted as in Taylor.
Dissent, slip op. at 42. After quoting the Code Construction Act's provision that courts consider legislative intent, the Court
stated that the statute in question—a provision of the Labor Code—should be interpreted consistent with its predecessors. In
this case, there are a number of problems with adopting the immediately preceding statutory definition of "debt." First, there
were statutory reasons for adding the 1987 definition that no longer applied after the Tax Code was substantially revised.
Second, adhering to the narrow 1987 definition would require us to ignore that the earlier versions [*28] of the Tax Code failed
to include any definition of "debt" within their provisions. Nothing in Superior Snubbing Services directs us to adhere to a narrow
definition, imposed briefly by statute and later removed, while ignoring a much longer history of no assigned meaning.
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judgment and cannot relate back to the time of the
contract. 889 S.W.2d 578 (Tex. App.—Houston [14th
Dist.] 1994, no writ). But nothing in that case is
inconsistent with applying the "relation-back” theory in
interpreting Section 171.255. There, the corporate
charter was forfeited "prior to the stock transactions"
that formed the basis of the findings for breach of
contract and fraud. 889 S.W.2d at 582. The individual
officer's only defense was that he did not know of the
debt that was created or incurred, admittedly, during
forfeiture. See id. The court explained, "Skrepnek
complains of the sufficiency of the evidence to hold him
liable" because he contends "that an officer or director
is not liable under § 171.255 unless the debt was
incurred with his knowledge, [*29] approval, and
consent." Id. at 581-82 (emphasis added). The court
rejected the officer's argument, noting that there was no
evidence that he fell within the "safe harbor" provision
for officers or directors who object to the debt or did not
know of the debt despite reasonable diligence. See id.
at 582. That is not an issue in this appeal.

Second, the dissent relies on Beesley v. Hydrocarbon
Separation, Inc., 358 S.W.3d 415 (Tex. App.—Dallas
2012, no pet.). But that case also is consistent with
applying the "relation-back" doctrine. Id. at 419. There,
the court of appeals held that an officer was not liable for
a corporation's failure to pay an annual consulting fee
that became due after forfeiture because the debt
related back to an employment agreement executed
pre-forfeiture. See id. at 423. While the holding is
consistent with our approach, it does not address the
issue we face, which is whether an amount that did not
become fixed until a post-forfeiture judgment was
created or incurred pre-forfeiture. The Beesley court
was addressing a different question in a different
context.
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The Rule of Strict Construction Leads to Conclusion
that 7677's Debt was "Created or Incurred”
Pre-forfeiture

With this historical context in mind and recognizing that
prior precedent supports applying the rule of strict
construction to [*30] construe penal statutes, such as
this one, in favor of the party against whom individual
liability would attach, we consider whether the trial court
erred by concluding that 7677's debt was not a debt
created or incurred during forfeiture and, as a result,
Batzri did not have individual liability under Section
171.255.

We have concluded that the repealed statutory definition
is not only no longer binding but, at this point, has
become immaterial to our analysis of Section 171.255.
See Willis, 471 S.W.3d at 33; Rossmann, 455 S.W.3d at
804; see also Reaping Law at 334 ("When a statute is
repealed, it falls irretrievably into oblivion," and has no
effect).’ As a result, we are not constrained by the
narrow definition of a "debt" as a liquidated sum certain.
Instead, we look to the other pre- and post-repeal cases
to analyze when 7677's debt was created or incurred.

Thatreview leads us to note the similarities between the
Hovels' claim and the one pursued in Ballard. In both
cases, the plaintiff had a contract with the
entity-defendant, the entity-defendant allegedly
breached the agreement, the plaintiff [*32] asserted
tort-based claims alongside breach-of-contract claims,
the entity forfeited its corporate privileges by failing to
pay franchise taxes, a judgment was entered against
the entity-defendant during the period of forfeiture, and
the plaintiff sought to hold an officer or director
individually liable under Section 171.255 for that
judgment debt.

The Ballard court held that individual liability would not
attach. Because "all of the operative facts occurred

17

The dissent asserts that Texas law does not follow the rule that a repealed statute should be treated as inapplicable and,

instead, requires us to continue to implement a repealed definition if its repeal was for unrelated reasons. Dissent, slip op. at
41-44. We cannot agree for two reasons. First, Texas law permits a court to consider former versions of a statute, but it does
not require it. Klevenhagen v. Int'l Fid. Ins. Co., 861 S.W.2d 13, 17 (Tex. App.—Houston [1st Dist.] 1993, no writ) (citing Tex.
Gov't Cope Ann. § 312.005 (West 2013) and stating "in construing a statute, [*31] we may consider the common law or former
statutory provisions" (emphasis added)). Second, when a definition is repealed for unrelated reasons but its earlier enactment,
likewise, was unrelated to the issues or provisions being analyzed, the dissent's justification for continuing to apply a repealed
definition loses force. We see no reason to apply a non-binding, repealed definition of "debt" that was added to address
non-Section 171.255 revenue purposes and deleted for equally inapplicable purposes. Moreover, our approach is consistent
with precedent from our court. Willis v. BPMT, LLC, 471 S.W.3d 27, 34 (Tex. App.—Houston [1st Dist.] 2015, no pet.) (noting that
statutory definition of debt "has since been repealed, which indicates both that the Legislature no longer required that specific
understanding of 'debt' to apply to a case arising under chapter 171, and also that the Legislature would have anticipated that
the courts would revert to applying the understanding of 'debt' that prevailed before the statutory definition was enacted.").
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nearly two years before the corporate charter was
forfeited" and the "work performed under the agreement
had long since been completed before corporate
privileges were forfeited," "the claims asserted by [the
plaintiff] in the underlying suit necessarily related back
to and arose out of the contract,” regardless if phrased
as a simple breach-of-contract claim or a tort-based
negligence claim. Ballard, 1998 Tex. App. LEXIS 5838,
1998 WL 787558, at *2. "[T]he conduct creating the
debt occurred” when the party acted negligently. /d.
This was not a "debt contracted after the forfeiture." /d.
Instead, it was an obligation that arose pre-forfeiture,
became liquidated post-forfeiture, but related back to
the period in time when the conduct occurred. /d.

We reach a similar conclusion here. The Hovels entered
into [*33] a contract to purchase a conforming home.
When they determined that the home did not meet the
standards promised, they sued under contract, statutory,
and tort-based theories. All of the conduct underlying
their claim, as well as the agreement, occurred
pre-forfeiture. The only occurrence post-forfeiture was
entry of the judgment to liquidate the damages claim.

Applying the rule of strict construction and utilizing the
Supreme Court's definition of the terms "created" and
"incurred" from Schwab, we conclude that the debt
evidenced by the default judgment obtained by the
Hovels against 7677 was created or incurred
pre-forfeiture at the time that the parties established
their contractual and other obligations and, as such,
Batzri is not individually liable for the entity's debt.

Public Policy Supports Broadly Construing
"Created or Incurred”

Finally, even if we were to consider public policy, we
would reject the Hovels' contention that this
interpretation is misguided. Section 171.255is designed

to support three public-policy goals: first, to motivate
corporate officers and directors to ensure that franchise
taxes are paid,; second, to protect those dealing with the
corporation;'® and third, "to hold those [*34] directors
and officers liable who 'have abused the corporate
privilege by continuing to create and incur debts after
the franchise tax is delinquent™ and the corporate
privilege is forfeited.'®

The first purpose has been satisfied: 7677 paid its
outstanding franchise taxes. The third purpose is
inapplicable because there is no evidence that 7677
had other outstanding bills that it incurred after forfeiture.
7677 and its officers did not enter into contracts or
commit torts after the franchise tax became delinquent.
There were no post-forfeiture "bad acts." On the
contrary, 7677 cured its failure to pay its franchise
taxes.

The second purpose is likewise inapplicable because
the Hovels were no longer in a contractual relationship
with 7677 at the time it forfeited its corporate status; the
construction of their home had long before been
completed. This is not a situation in which individuals
are interacting with a corporation without realizing that it
had forfeited its corporate privileges.

The Hovels argue, "If this Court were to adopt Batzri's
proposed interpretation of the statute, unscrupulous
investors would have an incentive to undercapitalize
their businesses . . . and [*35] then default on their
franchise tax obligations in the event that the business
becomes potentially liable . . . ." But neither the text of
the statute nor any legislative history provided by the
parties suggests that the statute was intended to protect
creditors?® from a defunct corporation's much later
failure to follow the procedures for winding down its
affairs and filing a certificate of termination.?’

We reject the Hovels' argument for two reasons. First,
the Hovels' issue is one of statutory interpretation.

'8 Schwab, 198 S.W.2d at 81.

' Rossmann, 455 S.W.3d at 802 (quoting PACCAR Fin. Corp. v. Potter, 239 S.W.3d 879, 883 (Tex. App.—Dallas 2007, no

pet.)).

20

There is no basis for concluding that Section 171.255 was enacted to provide a remedy to a creditor of the corporation

when none would otherwise exist. The officers and directors of a defunct corporation may relieve themselves of personal
liability for any debts by formally winding up the corporation's affairs. See Tex. Bus. Orcs. Cope Ann. §§ 11.051; 21.501, et seq.
(West 2012). The Hovels have not identified any authority holding that personal liability under the Tax Code is designed not only
to create an incentive to pay the outstanding tax but also to provide a remedy to creditors if the actions are cast as "culpable”
or "wrongful."

21 Among those steps, a corporation must "send a written notice of the winding up to each known claimant against the

[corporation],” Tex. Bus. Oras. Cooe Ann. § 11.052(a)(2) (West 2011), and, to the extent that it has sufficient assets, "apply [*36]
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Second, we do not share the Hovels' alarm.
Undercapitalization is a risk inherent in any contractual
relationship with a limited-liability entity. The Hovels
presumably were aware of this risk before entering into
a business relationship with 7677, a limited liability
company. If, as the Hovels claim, Batzri fraudulently
transferred corporate assets that were available when
7677 ceased to do business, they could have continued
with that claim. Texas law also offers other safeguards
against self-dealing, such as piercing the corporate veil,
the denuding theory, and the Texas Uniform Fraudulent
Transfer [*38] Act. See Tex. Bus. & Com. Cope Ann. §
24005 (West 2015) (transfers intended to hinder, delay;,
or defraud creditor are fraudulent); Tryco Enters., Inc. v.
Robinson, 390 S.W.3d 497, 509 (Tex. App.—Houston
[1st Dist.] 2012, pet. dism'd) (piercing corporate veil
when owner and directors liquidated assets of corporate
defendant and ceased paying franchise tax in attempt
to make corporation judgment-proof); Castleberry v.
Branscum, 721 SW.2d 270, 272 (Tex. 1986)
(recognizing denuding theory as doctrine for
disregarding corporate fiction); Tex. Sand Co. v. Shield,
381 S.w.2d 48, 52 (Tex. 1964) (transfer of assets while
lawsuits are pending is "a sign of fraud"); c¢f. In re
Antone's Records, Inc., 445 B.R. 758, 785 (Bankr. W.D.
Tex. 2011) ("undercapitalization alone will not support
an action for piercing the veil."). The dissent cites no
authority for its statement that a corporation that forfeits
its corporate status for failure to pay franchise taxes is
"shorn of" any subsequent judgment debt. Dissent, slip
op. at 6. The judgment debt remains and efforts to
collect on that debt may proceed. The only issue here is
whether the individual officers and directors may also
be held liable for the entity's debt.
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Response to Dissent

A comparison of our opinion and that of the dissent
shows that the Section 171.255 cases can be reconciled
in two very different ways. In our view, the outcomes are
generally compatible if viewed chronologically in
recognition of when the Legislature narrowly defined
"debt" and then did away with that definition. The [*39]
outcomes, likewise, are generally compatible when we
distinguish between claims arising from pre-forfeiture
contracts—whether they be expressed as purely
contract claims or a mixture of contract, tort, and
statutory claims—and other claims that do not arise
from a pre-forfeiture contractual relationship between
the parties.

In the dissent's view, the dividing line between when an
officer or director of a forfeited entity will be held liable
and when he will not has always been located at the
point that his conduct might be considered "culpable” or
"wrongful." If the debt was "lawfully created in the
exercise of corporate officers' duties before forfeiture,"
according to the dissent, the officer or director escapes
individual liability. If, on the other hand, the debt results
from "wrongful acts," "either befare or after forfeiture,”
for which the officer or director is viewed as "culpable,"
there will be post-forfeiture individual liability. Dissent,
slip op. at 23-26, 53.

We believe the dissent's definitions of "wrongful act"
and "culpability" are different than the meanings
assigned to those terms in the case law. See e.g.,
Rossmann, 455 S.W.3d at 802 ("Section 171.255 is
intended to hold those directors and officers liable who

and distribute its property to discharge, or make adequate provision for the discharge of all of the [corporation]'s liabilities and
obligations." Id. §11.053; see Burnett v. Chase Oil & Gas, Inc., 700 S.W.2d 737, 739-41 (Tex. App.—Tyler 1985, no writ) (holding
that corporation could not be liquidated and dissolved under then-existing Texas Business Corporation Act before making
provision "for satisfaction of the obligation of pending unliquidated lawsuits" because "satisfaction of creditors before
distribution of assets" is "a fundamental equitable principle governing corporate liquidation and dissolution" and narrow
interpretation of statutory phrase "'debts, obligations and liabilities' limiting its meaning to only liquidated debt is repugnant to
the . . . mandate of liquidation before final dissolution").

Contract creditors may also seek to pierce the corporate veil under Sections 21.223—.225 of the Business Organizations
Code. Tex. Bus. Ores. Cobe Ann. §§ 21.223—.225 (West 2015). Tort creditors may seek to pierce the corporate veil under the
common law. See SSP Pariners v. Gladstrong Invs. (USA) Corp., 275 S.W.3d 444, 451 (Tex. 2008) (corporate form may be
disregarded when it "has been used as part of a basically unfair device to achieve an inequitable result," such as "when the
corporate structure has been abused to perpetrate a fraud, evade an existing obligation, achieve or perpetrate a monopoly,
circumvent a statute, protect a crime, or [*37] justify wrong," including alter ego doctrine) (internal quotation marks omitted);
but see Target Strike, Inc. v. Marston & Marston, Inc., No. SA-10-CV-0188-OLG NN, 2011 U.S. Dist. LEXIS 42009, 2011 WL
1486568, at *2 (W.D. Tex. Apr. 19, 2011), affd, 524 Fed. Appx. 939 (5th Cir. 2013) (stating that under Section 21.223 corporate
shareholder is held liable for "the corporation's contractual obligations or matters relating to or arising from the obligations" and
therefore granting summary judgment on tort claims underlying piercing-corporate-veil claims). The Hovels did not seek relief
under any of these statutes.
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'have abused the corporate [*40] privilege by continuing
to create and incur debts after the franchise tax is
delinquent (ultimately leading to forfeiture of those
privileges) and are, therefore, culpable.") (quoting
PACCAR Fin. Corp. v. Potter, 239 S.W.3d 879, 883
(Tex. App.—Dallas 2007, no pet.) (some internal
quotation marks omitted).

Moreover, the dissent's litmus test of whether a business
action should be considered "wrongful" presents a
difficult question. Cf. generally Peevyhouse v. Garland
Coal & Mining Co., 1962 OK 267, 382 P.2d 109, 113
(1962) (discussing relative economic benefits in
breach-of-contract damages analysis, which is
conceptually similar to concept of "efficient breach")
and Avery Katz, Virtue Ethics and Efficient Breach, 45
Surrok U. L. Rev. 777, 777-78 (2012) (discussing
Peevyhouse case and concept of efficient breach,
described as "the idea that a contracting party should
be encouraged to breach a contract” in certain
circumstances). It also creates uncertainty for those
possibly subject to liability.

We submit that use of the tem "wrongful,” which can be
traced back to the foundational post-forfeiture individual
liability case, Schwab, was not a call to judge behavior
as "culpable" (or not) in a moral or tortious sense.
Instead, it was attached to the concept of knowingly
entering into a contract in the name of an entity with full
appreciation of the fact that the entity no longer [*41]

held its corporate privileges due to failure to pay
franchise taxes. Schwab states, "It thus seems obvious
that the liability imposed under the statute is only for
debts contracted after the forfeiture of the right to do
business . ..." 198 S.W.2d at 81. Further, "[t]he cases
holding the officers of a corporation liable . . . were with
respect to transactions arising subsequent to the
forfeiture . . ., and even then they are not liable unless
the new indebtedness was incurred with their
knowledge, approval and consent." Jd. These
statements led to the pronouncement, "The statute was
meant to prevent wrongful acts of culpable officers of a
corporation, and was for the protection of the public and
particularly those dealing with the corporation,” meaning
unwittingly dealing with a forfeited corporation. /d. It
appears our very different readings of Schwab have led
to our different perspectives on this entire line of cases.
Asecond major difference between our opinion and that
of the dissent is the application of the rule of strict
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construction. The dissent disagrees that the rule of
strict construction should be applied because "neither
Schwab nor Curry characterizes section 171.255 as a
penal, or criminal, statute [*42] as opposed to a civil
one, or as an ambiguous statute to be construed in
favor of culpable defendants." Dissent, slip op. at 31.
Butthe Texas Supreme Court requires that we apply the
rule of strict construction to a penal civil statute. See,
e.g., City of Houston v. Jackson, 192 S.W.3d 764, 770
(Tex. 2006) ("we have consistently held that penal
statutes should be strictly construed"); see also Andrew
R. Roberson & Roger J. Jones, Lenity and Strict
Construction—Overlooked Tools of Construction?, 144
Tax Notes 247, 248 (2014) (noting that "rule of lenity has
been applied in the civil tax context, although its
application has not been widespread or consistent").
And our court recently did so in Willis,?? an opinion the
dissent dismisses as similarly "incorrect." Dissent, slip
op. at 51. Applying the rule of strict construction does
not require "'that the statute shall be stintingly or even
narrowly construed, but it means that everything shall
be excluded from its operation which does not clearly
come within the scope of the language used." Serv.
Emps. Intern. Union Local 5 v. Profl Janitorial Serv. of
Houston, Inc., 415 S.W.3d 387, 393 (Tex.
App.—Houston [1st Dist.] 2013, no pet.) (quoting
Jennings v. WallBuilder Presentations, Inc. ex rel.
Barton, 378 S.W.3d 519, 523 (Tex. App.—Fort Worth
2012, no pet.), which quoted Norman J. Sincer & J.D.
SHAMBIE SINGER, 3 STATUTES AND STATUTORY CONSTRUCTION §
58:2,at 110 (7th ed. 2008)). Thus, under the rule of strict
construction, an appellate court must, like we do here,
interpret a statute to have the narrowest application,
even if that [*43] means adopting a broader definition of
a particular term in the statute.

Conclusion

Businesses frequently fail and close their doors. When
they do so, they should follow the corporate formalities
for closing the business and pay outstanding franchise
taxes. But the failure to pay those taxes does not open
the door to liability that may be far out of proportion to
the unpaid taxes—here over $2 million—unless Section
171.255 makes clear that such a result will follow. It
does not. Perhaps there are compelling arguments for
holding officers and directors of defunct corporations
personally liable, but those policy decisions are not ours

22 Willis, 471 S.W.3d at 33 (stating that "we are obliged to interpret section 171.255 and its statutory predecessors as the
Supreme Court and this court have, with the recognition that the statute is 'penal in nature,' and therefore must be 'strictly
construed' to protect individuals against whom liability is sought.").
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to make. Instead, we apply the rules of statutory
construction. Because this penal statute must be strictly
construed and may not be read to penalize more than is
indicated by its terms, we conclude that individual liability
is not statutorily authorized under these facts.

When the Hovels contracted [*44] with 7677, it was a
corporate entity in good standing. The Hovels
necessarily intended to look to it, and not to the individual
owner, to perform the contract. They were not barred
from seeking relief from Batzri for any individual
wrongdoing by him because tortfeasors are always
liable for their own torts. But they are not able to impose
individual liability based solely on the fortuitous timing
of the default judgment when the contract, breach, and
any bad acts all occurred pre-forfeiture.

An Issue We Do Not Reach: Limiting "Debt" to
Contractual Debts

There is another approach consistent with the rule of
strict construction that would also favor the party against
whom the penalty is sought: construe the word "debt"
as limited to contractual debts. In Rogers, which invalved
contract and tort claims that led to a post-forfeiture
judgment held to relate back to the pre-forfeiture
agreement, the Dallas court of appeals refused to reach
this issue:

Our holding in this respect should not be taken as
favoring a construction of Section 171.255 which
would impose individual liability for purely tortious
acts committed by a corporation or its agents before
forfeiture but reduced to debt after forfeiture. We
[*45] do not consider this question to be presented
by the facts of this case and, therefore, expressly
reserve opinion on the question.

Rogers, 696 S.W.2d at 677-78. We also do not reach
this issue. This case does not present a factual scenario
in which the plaintiff and entity-defendant are contractual
strangers with only tort claims being asserted. Thus, we
have not decided, and expressly leave open for future
determination, whether purely non-contractual claims,
such as statutory violations and tort claims between
contractual strangers, can lead to liability under Section
171.255 at all. Cf. In re Trammell, 246 S.W.3d 815, 822
(Tex. App.—Dallas 2008, orig. proceeding) ("[S]ection
171.255 does not apply to involuntary debts like tort
judgments."); Williams v. Adams, 74 S.W.3d 437, 441
(Tex. App.—Corpus Christi 2002, pet. denied) ("[T]he
language of its exception to liability indicates that section

171.255 was not intended to apply to judgment debts
predicated on negligence liability.").

Disposition

Having concluded that the debt was not created or
incurred post-forfeiture, we overrule the Hovels' first
issue. As a result, the Hovels' second issue, addressing
whether their attempt to hold Batzri personally liable
was a compulsory counterclaim, is moot, and we do not
reach it. The judgment of the trial court is affirmed.

Harvey Brown

Justice

Panel consists of Justices Keyes, Higley, and Brown.
Keyes, J., dissenting.

Dissent by: Evelyn [*46] V. Keyes

Dissent

DISSENTING OPINION

There is an aphorism: "You can ignore reality, but you
cannot ignore the consequences of ignoring reality."
This case requires this Court to determine whether,
under Texas Tax Code section 171.255, appellee Gal
Batzri, the sole shareholder, officer, and director of
7677 Real Street, L.L.C. ("7677"), should be held liable
to appellants Robert and Tania Hovel for the torts of
negligent misrepresentation and fraud committed
against them by 7677 that were reduced to a liquidated
judgment debt against the corporation after it forfeited
its corporate charter. The majority has chosen to ignore
the reality of seventy unbroken years of the Texas
Supreme Court's and appellate courts' consistent
construction of section 171.255 and to substitute its
own alternative meaning of the statute’s terms under its
own chosen rules of construction.

The purpose of section 171.255, as clearly stated by the
Texas Supreme Court in 1946 and unchanged since
then, is to prevent wrongful acts by culpable corporate
directors and officers and to protect the
public—particularly those who deal with
corporations—by imposing personal liability on those
officers for "debts of the corporation . . . created or
incurred” after forfeiture of the corporate [*47] charter
as a result of such wrongful acts. The Texas Supreme
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Court has required "strict construction" of the terms of
section 171.255 to ensure that culpable corporate
officers and directors are held liable for debts of the
corporation created or incurred after forfeiture of a
corporate charter to the same extent that a culpable
partner may be held liable for the debts of a general
partnership, including being held personally liable for
wrongful acts of the corporation that occurred before
forfeiture but were reduced to a debt of the corporation
after forfeiture, as here. Following that law, | would
reverse the trial court's judgment and render judgment
in the Hovels' favor.

The majority in this case holds just the opposite. Based
on its own new construction of the terms of section
171.255 under its own rules, the majority affirms the trial
court's judgment and absolves Batzri from liability to the
Hovels for 7677's judgment debt for fraud and negligent
misrepresentation, effectively preventing them from
recovering redress for the wrongs done to them.

Both the majority's reasoning and its holding are exactly
contrary to all precedent and to the statute's clear
meaning and purpose. Although recognizing that Texas
[*48] Supreme Court law requires that section 171.255
of the Tax Code be strictly, or narrowly, construed in
accordance with its language, the majority reasons that
section 171.255 is not an unambiguous civil liability
statute that must be strictly construed to impose liability
on culpable corporate officers to prevent corporate
wrong-doing, as the statute itself states. Rather, section
171.255 is an ambiguous "penal” statute that must be
broadly construed to protect culpable officers under the
virtually obsolete canon of construction of ambiguous
criminal statutes known as "the rule of lenity"—a rule of
construction which requires broad construction of
ambiguous criminal statutes in favor of criminal
defendants.

Accordingly, Batzri, viewed leniently as a criminal
defendant, is not liable for 7677's debt to the Hovels,
since the corporation's wrongful acts of fraud and
negligent misrepresentation against the Hovels
occurred prior to forfeiture of the corporate charter; it is
those  pre-forfeiture  wrongful acts—not the
post-forfeiture liquidated judgment entered on
them—that constitute the "debt" of the corporation under
section 171.255; and, under the plain language of
section 171.255, corporate officers cannot be held
personally liable for pre-forfeiture corporate debts. The
public [*49] doing business with a corporation that
commits a wrongful act and then forfeits its charter so

that no judgment or penalty can be enforced against it
must bear the loss—not the responsible officers and
directors of the corporation.

The result is an opinion that contravenes the purpose
and plain language of section 171.255, the previously
uniform history of the statute's construction, and the
policy of the state of Texas. It also creates a conflict with
all other Texas Courts of Appeals—including the Texas
Supreme Court and our sister court, the Fourteenth
Court of Appeals. This act of judicial will renders the law
unreliable, puts this Court at odds with all other courts,
wastes judicial resources, and greatly increases the
delay and costs of litigation in this case, even as it
invites review and reversal. Those are the
consequences of ignoring the reality of the law. |,
therefore, dissent.

| would reverse the judgment of the trial court in favor of
Batzri and render judgment in favor of the Hovels.

Background Facts

Because the majority opinion does not include all facts
necessary for the proper disposition of this appeal, the
material facts and their significance are restated below.

In 2008, the Hovels [*50] hired 7677 to build a house for
them. Batzri was 7677's sole shareholder, director, and
president. After discovering numerous construction
defects in the home, the Hovels filed a lawsuit in
February 2010 against 7677 and others, asserting
breach of contract, violation of the Deceptive Trade
Practices Act, and other related causes of action. 7677
subsequently failed to pay its franchise tax and thus
forfeited its charter on March 25, 2011, and its corporate
privileges on July 29, 2011.

Almost two years after 7677's forfeiture of its charter,
the case was tried to a jury on March 18, 2013. 7677 did
not appear at trial. The trial court therefore granted a
default judgment against 7677 on March 28, 2013, and
the trial proceeded against other defendants. The jury
found that 7677, alone among the several defendants,
committed fraud and statutory fraud against the Hovels,
and it awarded them $59,000 in compensatory damages
torepair their home. The jury also found that 7677 made
a negligent misrepresentation on which the Hovels
justifiably relied and was 100% liable for any negligent
misrepresentation, and it awarded the Hovels $59,000
for "[t]he difference . . . between the value of what the
Hovels [*51] received in the transaction and the
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purchase price or value given." It also awarded them
$183,000 for "[t]he economic loss . . . otherwise suffered
in the past as a consequence of the Hovels' reliance on
the misrepresentation.”

On April 29, 2013, the trial court rendered its final
judgment memorializing the default judgment against
7677 and incorporating by reference the jury charge
and the jury findings, which the court acknowledged it
had "received, filed, and entered of record." The
judgment stated that it "finally disposes of all claims and
all parties and is appealable,” and it ordered that
execution issue against 7677.

On July 24, 2013, the Hovels filed this suit against Batzri
personally, alleging that he had fraudulently transferred
assets to avoid paying the judgment against 7677 and
that he could be held personally liable for 7677's
judgment debt under Tax Code section 171.255.
Following the filing of the underlying suit against him
personally, on August 2, 2014, Batzri sought to reinstate
7677's charter, shorn of the judgment debt to the Hovels.

On cross-motions for summary judgment, the trial court
granted summary judgment in favor of 7677 and Batzri,
holding him not liable for 7677's judgment debt to [*52]
the Hovels, and it denied the Hovels' cross-motion on
the ground that the "debt" was incurred before the
forfeiture of corporate privileges—an error the majority
repeats.

Discussion

The resolution of this case turns on whether 7677's
"debt" to the Hovels was the judgment debt incurred by
7677 two years after it forfeited its charter or an
unliquidated "debt" created by 7677's wrongful acts of
fraud and negligent misrepresentation committed by
7677 before it forfeited its charter and several years
before that "debt" was reduced to the Hovels' tort claims
against 7677 and tried to a money judgment against the
corporation. The trial court and the majority say that
7677's "debt" to the Hovels was "created or incurred"” at
the time 7677 committed its wrongs of negligent
misrepresentation and fraud against the Hovels, before
7677's forfeiture of corporate privileges, and thus Batzri
is not liable for the debt. However, seventy years of
construction of section 171.255 and its predecessor
statute say that the debt was incurred when the Hovels'
claims against 7677 were reduced to an enforceable
liquidated obligation of the company in the form of a
money judgment two years after 7677 forfeited its
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corporate charter. [*53] Following the law as historically
developed, | would construe section 171.255 in
accordance with its language and express purpose,
and | would hold Batzri personally liable for the damages
awarded to the Hovels in their judgment against 7677.
The majority does the opposite.

Construction of Tax Code Section 171.255

The first questions to be answered in construing Tax
Code section 171.255 are (1) what is a "debt of the
corporation” and (2) when is a debt "created . . . or
incurred" for purposes of the section? The final question
is whether the money judgment obtained by the Hovels
against 7677 two years after forfeiture of its corporate
charter is a post-forfeiture debt of 7677 enforceable
against Batzri, the sole officer and director of 7677,
under section 171.255.

A. Standard of Review of Statutory Construction

The primary objective of a court in construing a statute
is to give effect to the legislature's intent. Stafe v
Shumake, 199 S.W.3d 279, 284 (Tex. 2006); Tex. Prop.
& Cas. Ins. v. Brooks, 269 S.W.3d 645, 649 (Tex.
App.—Austin 2008, no pet.). In deriving intent, we rely
on the plain meaning of the statutory text unless a
different meaning is supplied by legislative definition or
is apparent from the context, or the construction leads
to absurd results. City of Rockwall v. Hughes, 246
S.W.3d 621, 625-26 (Tex. 2008); Brooks, 269 S.W.3d at
649.

Texas has long recognized that "the entire statute is
intended to be effective," that "a just and reasonable
result" is intended, and [*54] that the "public interest is
favored over any private interest." Tex. Gov't Cobe AnN.
§ 311.021(2), (3), (5) (West 2013); see Brooks, 269
S.W.3d at 649. Therefore, in construing a statute, "we
give effect to all its words" and avoid rendering any
redundant or "mere surplusage." Shumake, 199 S.W.3d
at 287. Under the Texas Code Construction Act, courts
are permitted to consider, among other things, (1) the
object sought to be obtained by the statute, (2) the
circumstances under which the statute was enacted,
(3) the legislative history of the statute, (4) common law
or former statutory provisions including law on the same
and similar subjects, and (5) the consequences of a
particular construction. Tex. Gov't Cope Ann. § 311.023
(West 2013).

B. Tax Code Section 171.255
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Tax Code section 171.255 provides, in relevant part:

(a) If the corporate privileges of a corporation are
forfeited for the failure to . . . pay a tax or penalty,
each director or officer of the corporation is liable
for each debt of the corporation that is created or
incurred in this state after the date on which the
report, tax, or penalty is due' and before the
corporate privileges are revived. The liability
includes liability for any tax or penalty imposed by
this chapter on the corporation that becomes due
and payable after the date of the forfeiture.

(b) The liability of a director or [*55] officer is in the
same manner and to the same extent as if the
director or officer were a partner and the corporation
were a partnership.

(c) A director or officer is not liable for a debt of the
corporation if the director or officer shows that the
debt was created or incurred:

(1) over the director's objection; or

(2) without the director's knowledge and that
the exercise of reasonable diligence to become
acquainted with the affairs of the corporation
would not have revealed the intention to create
the debt.

Tex. Tax Copoe Ann. § 171.255 (a)-(c) (West 2015)
(emphasis added).

Under subsection 171.255(a), enforceable obligations
or "debt[s] . . . created or incurred" before forfeiture of a
corporate charter (more precisely, in terms of the statute,
created or incurred before the date a tax or penalty was
due but was not paid, resulting in forfeiture of the
charter) are not enforceable against corporate officers
or directors after forfeiture [*56] of the charter. See id. §
171.255(a). This provision reflects the corporate shield
doctrine. See Willis v. Donnelly, 199 S.W.3d 262, 271
(Tex. 2006) ("A bedrock principle of corporate law is that
an individual can incorporate a business and thereby
normally shield himself from personal liability for the
corporation's contractual obligations"); see Portlock v.
Perry, 852 S.\W.2d 578, 582 (Tex. App.—Dallas 1993,
writ denied) ("The general rule of corporate law is that
officers of a corporation are insulated from personal
liability arising from their activities performed in the
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scope of their duties for the corporation.") (citing
Delaney v. Fidelity Lease Ltd., 526 S.W.2d 543 (Tex.
1975)). However, a corporate officer may be held
individually liable for a corporation's tortious conduct if
he knowingly participates in the conduct or has either
actual or constructive knowledge of it. Leyendecker &
Assocs., Inc. v. Wechter, 683 S.W.2d 369, 375 (Tex.
1984).

Reflecting these bedrock principles of corporate law,
subsection 171.255(b) provides that a director or officer
of a corporation may be held personally liable for a debt
of the corporation created or incurred after forfeiture of
the corporate charter "in the same manner and to the
same extent as if the director or officer were a partner
and the corporation was a partnership.” See Tex. Tax
Cope Ann. § 171.255(b); Tex. Bus. Orcs. Cope Ann. §
152.304 (West 2012) (In general, "all partners are jointly
and separately liable . . . for all obligations of the
partnership unless [*57] otherwise provided by law.");
see U.S. Rest. Props. Operating L.P. v. Motel Enters.,
Inc., 104 S.W.3d 284, 293 (Tex. App.—Beaumont 2003,
pet. denied) (partners are jointly and severally liable for
debts of general partnership). However, under
subsection 171.255(c) the defendant officer or director
must have actual or constructive knowledge of the
wrongful acts giving rise to the "tax or penalty” incurred
as an enforceable debt after forfeiture and must not
have objected to those acts. See Tex. Tax Cobe Ann. §
171.255(c).

Because an officer or director of a corporation with
knowledge of a debt of the corporation wrongfully
created orincurred after forfeiture is jointly and severally
liable for the debt, the questions of what constitutes a
"debt" of the corporation and when the debt is "created
or incurred" are of paramount importance in construing
section 171.255.

C. The Strict Construction Rule for Construing "Debt
... Created or Incurred” in Section 171.255(a) and
the "Relation-Back" Doctrine

1. Schwab and Silberstein and the strict
construction rule

Texas case law prior to this case has consistently
defined the "debt" of a corporation, as used in section

9

For simplicity, | have used the terms "pre-forfeiture" and "post-forfeiture” throughout to refer to acts that occurred, in the

precise terms of the statute, before and after "the date on which the report, tax, or penalty is due and before the corporate
privileges are revived." See Tex. Tax Cope Ann. § 171.255(a) (west 2015).
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171.255, as "any legally enforceable obligation
measured in a certain amount of money which must be
performed or paid within an ascertainable period of time
or on demand." Taylor v. First Cmty. Credit Union, 316
S.W.3d 863, 867 (Tex. App.—Houston [14th Dist.] 2010,
no pet.) (quoting Act of May 30, 1987, 70th Leg., R.S.,
[*58] ch. 324, § 1, 1987 Tex. Gen. Laws 1734, 1735
(defining "debt" as used in chapter 171 as formerly
codified in Tax Code section 171.109(a)(3)), repealed
by Act of May 2, 2006, 79th Leg., 3rd C.S., ch. 1, § 5,
2006 Tex. Gen. Laws 1, 23) (emphasis added).

Taylor, decided in 2010, defined "debt" in the language
of a statutory definition added to Tax Code Chapter 171
in 1987 and repealed effective 2008 as part of a
recodification of Chapter 171 unrelated to section
171.255. In doing so, however, it relied on an unbroken
history of binding case law construing section 171.255
and defining "debt" as an enforceable financial
obligation of the corporation that now dates back
seventy years to the Texas Supreme Court case of
Schwab v. Schlumberger Well Surveying Corp., 145
Tex. 379, 198 S.w.2d 79 (Tex. 1946).

In Schwab, the Texas Supreme Court construed the
language "debt . . . created or incurred” with respect to
the predecessor of section 171.255 to determine
whether an officer of a corporation that had forfeited its
charter could be held personally liable for payment of a
promissory note of the corporation—that is, a legally
enforceable obligation of the corporation measuredin a
certain amount of money—that was renewed after
forfeiture of the charter. 198 S.W.2d at 80-82; see
Taylor, 316 S.W.3d at 867. In construing the statute, the
supreme court opined that "statutes . . . making the
directors or other officers [*59] of a corporation liable for
its debts where they are guilty of official delinquencies .
. . though held to be remedial in some instances, are
also penal in nature, and it is generally held that they
must be strictly construed and cannot be extended
beyond the clear import of their language." Schwab,
198 S.W.2d at 80-81 (emphasis added).

The court reasoned that the word "created" means "[t]o
bring into existence,” while the word "incurred" means
"[bJrought on, occasioned, or caused." /d. Using these
definitions, the court held that no new debt of the
corporation was created or incurred after forfeiture of
the corporate charter and that the predecessor to
section 171.255 had "no application to the renewal of
obligations arising prior thereto" and therefore did not
impose liability on corporate officers for such debts.
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See id. at 81-82. The court refused to hold the officer of
the corporation whose charter had lapsed personally
liable on the promissory note renewed after forfeiture
because the note merely renewed an enforceable
financial obligation of the corporation incurred in the
regular course of business prior to forfeiture and was
not attributable to "official delinquencies." Id.

The Schwab court explained its construction of section
171.255 in accordance with [*60] "the clear import of
[its] language" as appropriate to effectuate the purpose
of the statute, stating, " The statute was meant to prevent
wrongful acts of culpable officers of a corporation, and
was for the protection of the public and particularly
those dealing with the corporation." Id. (emphasis
added). The "strict construction” rule pronounced in
Schwab provides that section 171.255 "cannot be
extended beyond the clear import of [its] language" so
that the purpose of the statute is achieved: to protect
officers and directors of a corporation that has forfeited
its charter from joint and several liability for the debts of
the corporation only insofar as those debts arose from
activities performed in the scope of their duties and,
therefore, insulated those officers and directors from
personal liability. See id. at 81; see also Portlock, 852
S.W.2d at 582 (stating general rule of liability of
corporate officer). This strict construction rule has been
consistently followed through the history of the
construction of section 171.255—until now.

Twenty years after Schwab, the Texas Supreme Court
again read section 171.255 strictly in accordance with
its plain language and purpose. In that case, however, it
held officers and directors of a franchisee corporation
that [*61] had forfeited its charter liable for a liquidated
corporate debt of $1,867.58 incurred for the purchase
of merchandise for the corporation four years after
forfeiture. See First Nat'| Bank of Boston v. Silberstein,
398 S.W.2d 914, 915 (Tex. 1966). Citing subsections
171.255(a) and (c), the supreme court stated,
"[Plersonal liability is determined by the acts of [the
directors and officers] in consenting to and approving
the debts of the corporation where [it] is shown to have
come to them in the regular course of business of the
corporation” after forfeiture of the corporate charter. Id.
at 916.

In 1992, the Austin Court of Appeals contrasted statutes
imposing a corporate franchise tax—which are to be
liberally construed in favor of the taxpayer to effectuate
their purpose as revenue statutes—and "statutes
making directors and officers liable for corporate debts,"
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like section 171.255, which "must be strictly construed
and cannot be extended beyond the clear meaning of
their language." Wilburn v. State, 824 S.W.2d 755, 760
(Tex. App.—Austin 1992, no writ) (citing Schwab, 198
S.W.2d at 81). The Wilburn court further pointed out that
"because § 171.255is penal in nature, it must be strictly
construed to protect those individuals against whom
liability is sought."” Id. at 760-61. Thus, it held a corporate
officer liable under section 171.255 for debts wrongfully
created or incurred after the date franchise taxes were
due. [*62] /d. at 761-62. The next year, the Austin Court
of Appeals, using the same reasoning and reciting the
same law in essentially the same situation, reached the
same result. Davis v. State, 846 S.W.2d 564, 570-72
(Tex. App.—Austin 1993, no writ) (strictly construing
statute and holding corporation's sole shareholder,
president, and director liable for unpaid franchise taxes,
penalties, and interest incurred in corporation's name
after forfeiture of corporate privileges).

Up until the present, section 171.255 has consistently
been strictly construed to ensure that an officer or
director of a corporation that has forfeited its corporate
charter is held personally liable only for a "debt" of the
corporation, narrowly defined as an enforceable
liquidated obligation of the corporation that is "created
or incurred" after forfeiture for a wrongful act of the
corporation of which the defendant had knowledge.
See In re Trammell, 246 S.W.3d 815, 821-22 (Tex.
App.—Dallas 2008, pet. denied) (refusing to extend
liability under section 171.255 beyond meaning of
language and applying strict construction rule in holding
that directors and officers of corporation may lose
protection from liability provided by corporate form and
become liable in same manner and to same extent as
partner in partnership); PACCAR Fin. Corp. v. Potter,
239 S.W.3d 879, 882-83 (Tex. App.—Dallas 2007, no
pet.) (strictly construing statute and holding officers and
directors of corporation that had [*63] forfeited charter
not liable for corporate debt created at time when they
were not officers and directors); cf. Williams v. Adams,
74 SW.3d 437, 440-41 (Tex. App.—Corpus Christi
2002, pet. denied) (explaining that strict construction
"refuses to expand the law by implications or equitable
considerations," but rather confines interpretation of
law to cases within its letter and spirit, resolving
reasonable doubts against "applicability . . . to [a]
particular case"; observing that purpose of statute was
to prevent "wrongful acts of culpable officers"; and
refusing to attribute to corporate officers "negligence
liability" for "unintentional torts" of corporation).

In none of this history is there any indication that the
term "debt" in section 171.255(a) is to be construed
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broadly so that it is "created or incurred" when the
corporation commits a wrongful act, as the majority
holds. Nor is there any indication that section 171.255is
to be construed in accordance with the criminal law rule
of lenity to protect corporate officers and directors from
personal liability for wrongful acts of the corporation of
which they had knowledge, including intentional torts of
the corporation, that result in a liquidated corporate
obligation after forfeiture of the corporate charter.
Rather, the established law is exactly [64] the opposite.

The requirements of strict construction do, however,
create a tension between section 171.255's protection
of corporate officers from liability for enforceable
obligations of the corporation created or incurred as a
result of the corporate officers' activities within the scope
of their duties in creating enforceable obligations of the
corporation before forfeiture that are liquidated after
forfeiture and its imposition of personal liability on
corporate officers for liquidated debts of the corporation
incurred after forfeiture as a result of wrongful acts of
the corporation prior to forfeiture. The courts have
resolved this tension by developing the "relation-back
doctrine."

2. Curry and Cain and the "relation-back doctrine”

Schwab's strict construction rule requires both (1) that
the phrase "debt . . . created or incurred" in section
171.255(a) must be strictly construed to hold "culpable
officers" and directors of a corporation liable only for
"debts . . . created or incurred" after forfeiture of the
corporate charter to prevent wrongful acts of the
corporation and (2) that the term "debt" must likewise
be strictly construed as a legally "enforceable obligation
measured in a certain amount of money," [*65] in spite
of the reality that not all lawful debts of a corporation are
liquidated or reduced to a sum certain prior to forfeiture.

In 1994, in Cain v. State, the Austin Court of Appeals
addressed the courts' resolution of the tension,
discussing at length the historical development of the
strict construction of section 171.255. 882 S.W.2d 515,
516-18 (Tex. App.—Austin 1994, no writ). In reciting
that history, starting with Schwab, the Cain court stated,
"In legal usage, the word 'debt' refers ordinarily to a
liquidated money obligation that is legally enforceable
by the owner; that is to say, the legally enforceable
obligation must be for a sum certain in money." /d. at
516 n.1 (citing Seay v. Hall, 677 S.w.2d 19, 23 (Tex.
1984)) (emphasis in original). It pointed out that Schwab
had concerned "a corporate obligation on open



Page 19 of 32

2016 Tex. App. LEXIS 2127, *65

account—a liquidated sum and therefore an obvious
'debt' in legal usage." ld. at 516. However, some
corporate debts lawfully incurred or created in the
regular course of business prior to forfeiture were not
reduced to a sum certain until after forfeiture. Therefore,
the question arose whether corporate officers could be
held liable for those debts, given the strict legal definition
of "debt" applicable to section 171.255 cases.

The Cain court focused its analysis of this problem on
Curry Auto Leasing, Inc. v. Byrd, 683 S.W.2d 109 (Tex.
App.—Dallas 1984, no writ), which it credited with first
[*66] explicitly applying the rule of "strict construction”
of the term "debt" employed in Schwab together with
"the relation-back doctrine” to determine whether the
officers and directors of a corporation that had forfeited
its corporate privileges could be held liable under section
171.255 for a contractual obligation of the corporation
that was entered in the scope of their duties before
forfeiture of the corporate charter but was not liquidated
until after forfeiture. /d. at 517.

The relation-back doctrine, as expressed in Cain and
Curry, holds that "[w]hen parties enter into a contract
the law presumes they intend the consequences of its
performance. It follows that performance or
implementation of the contractual provisions relate back
to and are authorized at the time of execution of the
contract." /d. (quoting Curry, 683 S.W.2d at 112)
(emphasis added in Cain).

In Curry, a corporation entered a car-lease agreement
in the regular course of business and breached it before
forfeiture of its corporate charter, but the sums owed to
the non-breaching party were not calculable until after
the sale of the leased car, and that sale did not occur
until after forfeiture of the corporate charter; thus,
although an enforceable lease contract was entered
[*67] in the regular course of business before forfeiture,
no liquidated obligation came into existence until after
forfeiture. See Curry, 683 S.W.2d at 110-11. The Curry
court held that the officers and directors were not liable
for the deficiency on the sale, reasoning that
"performance or implementation of the contractual
provisions relate[d] back to and [were] authorized at the
time of execution of the contract." See Cain, 882 S.W.2d
at 517 (quoting Curry, 683 S.W.2d at 112). In other
words, the debt incurred was within the scope of the
officers' duties at the time it was created. Thus, for
purposes of section 171.255, the contractual debt was
created or incurred on the date of execution of the
car-lease contract—which was a legally enforceable

agreement to pay money satisfying the "strict
construction” of the term "debt"—and was not
enforceable against corporate officers and directors
after forfeiture of the corporate charter. Curry, 683
S.W.2d at 112.

The Cain court observed, "Other decisions have
followed Curry in its application of the rule of 'strict
construction' and the relation-back doctrine. In these
decisions also, the corporation breached its contract
before forfeiture but damages were not calculable or
liquidated until after forfeiture of corporate privileges."
882 S.W.2d at 517 (citing McKinney v. Anderson, 734
S.W.2d 173 (Tex. App.—Houston [1st Dist.] 1987, no
writ); River Oaks Shopping Ctr. v. Pagan, 712 S.W.2d
190 (Tex. App.—Houston [14th Dist.] 1986, writ ref'd
n.re.); Rogers v. Adler, 696 S.W.2d 674 (Tex.
App.—Dallas 1985, writ refd n.re.)). The court
observed: [*68]

A common feature of Curry and the subsequent
decisions is they (1) assume the word "debt" carries
a narrow, restricted meaning of a liquidated money
obligation that is legally enforceable but (2) apply
the relation-back doctrine to hold against personal
liability of officers and directors notwithstanding
that assumption. Unless the courts acted under that
assumption, the relation-back doctrine is
meaningless.

Id. (emphasis in original).

The Cain court stated, "All the relevant decisions after
Schwab turn on the rule of statutory construction known
as the 'strict construction' rule coupled with the
relation-back doctrine.” Id. It pointed out,

Schwab adhered to the narrow or strict meaning of
the word "create" and operated, moreover, on the
assumption that the word "debt" also was similarly
restricted to its technical meaning of a liquidated
obligation that was legally enforceable against the
corporation. The subsequent decisions mentioned
previously also operated on that assumed meaning
in applying the relation-back doctrine.

Id. at 518.

Cain itself, however, like this case, presented the
opposite situation from that in Curry for which the
relation-back doctrine was devised—one in which a
liquidated [*69] financial penalty was incurred by a
corporation after forfeiture of its charter for wrongful
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acts of the corporation that occurred prior to forfeiture.
In Cain, after ordering an oil-well operator corporation
to plug a number of oil wells, which it failed to do, the
Texas Railroad Commission authorized the expenditure
of State funds to plug the wells. Id. at 516. Six months
later, the corporation forfeited its corporate charter for
failure to file its franchise-tax report. Id. Subsequently,
the Commission paid nearly $50,000 to plug the wells
and then sought to collect the state funds it had spent
from Cain, an officer and director of the corporation. /d.

The court observed that Cain was "contend[ing] for a
liberally expanded interpretation of the words 'debt' and
'create’ so that they encompass legal obligations of all
kinds, rather than liquidated money aobligations
only"—exactly like Batzri and the majority in this case.
See id. at 519. But, the court concluded,

So far as we are able to find, the word "debt" as
used in [section 171.255] has never been thought
to include an obligation that is unliquidated. Indeed,
it is difficult to see how such a meaning could be
assigned the word if it is required to be construed
strictly, that [*70] is to say, narrowly, literally, and
technically.

Id. That being the case, the Cain court held that the
relation-back doctrine did not apply to protect Cain from
liability under section 171.255 for the penalty incurred
after forfeiture based on the wrongful acts of the
corporation before forfeiture. Notably, with respect to
this case, it did not describe the strict construction rule
in terms of the rule of lenity but in terms of its opposite.

Thus, under Curry and its progeny, money owed, or a
liquidated debt incurred after forfeiture of a corporate
charter on a legally enforceable contractual obligation
of a corporation lawfully created in the exercise of
corporate officers' duties before forfeiture relates back
to the creation of the enforceable obligation, even
though the debt is not liquidated or not fully liquidated
before forfeiture, and corporate officers are not
personally liable for the debt. And under Cain and its
progeny, financial penalties and money judgments
incurred as enforceable liquidated obligations of a
corporation after forfeiture of its corporate charter due
to the wrongful acts of the corporation, occurring either
before or after forfeiture, do noft relate back to the date
of the [*71] unlawful act that generated the
post-forfeiture penalty or judgment, and liability for the
debt may be imposed upon the corporation's culpable
corporate officers and directors under section 171.255.
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3. Historical application of the "strict construction"
rule and the "relation-back™ doctrine

Since the time of Curry and Cain, the Texas appellate
courts have consistently applied the strict construction
rule and the relation-back doctrine as stated above.

In 1994, two months before deciding Cain, the Austin
Court of Appeals, strictly construing section 171.255,
held that a corporation's directors and officers were
personally liable for penalties assessed against the
corporation after forfeiture of its charter, holding that the
"debt" was created or incurred when the Texas Railroad
Commission assessed the penalties. Jonnet v. State,
877 S.w.2d 520, 524 (Tex. App.—Austin 1994, writ
denied). In Jonnet, as in the subsequent decision in
Cain, the court held that, for purposes of section
171.255(a), the corporation's debt for failure to pay an
administrative penalty assessed by the Texas Railroad
Commission was "created or incurred" on the date the
Commission entered an order directing the corporation
to pay the administrative penalty, after forfeiture, and
not on the date, nearly four years earlier, when the
corporation [*72] began violating an administrative rule
requiring that oil wells be plugged. Id. at 523-24. The
court refused to apply the relation-back doctrine, holding
that the penalties assessed by the Commission were
based not just on the corporation’s initial violation of a
Commission rule on a given date, but on its "ongoing
violation of [the rule], which continued day after day for
nearly four years." Id. at 524. Thus, it held that, unlike
cases to which the relation-back doctrine applies "in
which the debt can be said to relate back to a single
date—the date of the written instrument [creating the
debt]—the conduct underlying the Commission's order
is of a continuous nature, with no single date to which
the penalty can relate back.” Id. The court held the
officers and directors liable for the penalty in their
individual capacities under section 171.255(a). /d.

The Jonnet concurrence—authored by the same judge
who would author Cain two months later—would have
reached the same conclusion on different grounds by
inquiring into the legislature's intended meaning of the
word "debt" in section 171.255. The concurrence
pointed out that the word "debt" can have various
meanings; "[ijn legal usage, however, the word 'debt’
carries a narrower, restricted, and [*73] technical
meaning," namely "a liquidated money obligation that is
legally enforceable." Id. at 525 (Powers, J., concurring)
(emphasis in original) (citing Seay, 677 S.W.2d at 23;
26 C.J.S. Debt 6 (1956)). It then pointed out that
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"[a]bsent legislative intent to the contrary, or other
evidence of a different meaning, legal terms in a statute
are presumed to have been used in their legal sense.”
Id. (citations omitted). Moreover, "the word 'debt' must
be confined to its narrow, restricted, and technical or
legal sense because the statute and its operation are
'penal in nature."™ Id.

The Jonnet concurrence cited Schwab, 198 S.W.2d at
81, and Curry, 683 S.W.2d at 112, as both employing
the strict legal definition of "debt" and observed that
"[o]ther decisions have followed Curry and Schwab with
almost no real discussion of the 'strict construction’ rule
and the relation-back doctrine,” but, in each, "the
corporation had breached its contract before forfeiture
but the resulting damages remained unliquidated until
after forfeiture of corporate privileges." Id. at 525-26.
Finally, it pointed out that "[a] chief feature of these
decisions, as in Curry, is their assumption that the word
'debt’ carries its narrow, restricted technical or legal
meaning of a liquidated money obligation that is legally
[*74] enforceable." Id. at 526. The relation-back doctrine
was thus required to preserve the "strict construction”
rule of Schwab that a "debt" for which corporate directors
and officers may be held liable under section 171.255 is
a liquidated money obligation that becomes legally
enforceable after forfeiture of the corporate charter and
not one incurred before that. See id. Thus, the Jonnet
concurrence's application of the "strict construction"
doctrine is, like Cain's, exactly the opposite of the
majority's in this case.

Since these cases were decided, the Texas courts have
consistently, until now, defined the term "debt" in section
171.255(a) as a legally enforceable liquidated
obligation, and they have consistently applied the
relation-back doctrine to save officers and directors
from liability under 171.255 for legally enforceable
financial obligations of a corporation created or incurred
in the scope of their duties before forfeiture of the
corporate charter, even if those obligations were not
liquidated until after forfeiture. But they have never held
that section 171.255 protects culpable officers of a
corporation from liability for penalties or judgments
incurred after forfeiture as enforceable liquidated
financial obligations of the corporation [*75] due to
wrongful acts of the corporation before or after forfeiture.

Skrepnek v. Shearson Lehman Bros., Inc., 889 S.W.2d
578 (Tex. App.—Houston [14th Dist.] 1994, no writ), is
illustrative. There, the Fourteenth Court of Appeals,
strictly construing section 171.255, held Skrepnek, a

broker and officer of Panterra Resources, Inc. ("PRI"),
individually liable in fraud under section 171.255 for a
judgment rendered against PRI after the forfeiture of
PRI's corporate charter on a debt owed to Shearson for
stocks purchased by Shearson for PRI after PRI's
forfeiture of its charter. Skrepnek, 889 S.W.2d at 580-82.
PRI represented that it would pay brokerage fees and
margin interest that were not paid, resulting in a loss to
Shearson. Id. at 580. The court affirmed the judgment,
finding that Skrepnek was a participant in the
post-forfeiture fraud. /d. at 580-82.

Similarly, in Taylor, a lender brought an action against
an automobile-dealership corporation and its
officer-director for the balance due on defaulted retail
automobile installment contracts. See Taylor, 316
S.W.3d at 865. The lender alleged, and the trial court
found, that the dealership breached its contractual
obligations to the lender by failing to provide good title to
the motor vehicles the dealership sold to its customers
under the contracts assigned to the lender and by
committing other similar acts. /d. The dealer's wrongful
acts breached [*76] its contractual obligations to both
the vehicle-purchaser and the lender and provided the
vehicle-purchaser with a defense against the lender as
the holder of the retail installment agreement. /d. The
corporation's privileges were subsequently revoked for
failure to file a required franchise tax report. Id. The
lender sued the corporation and the corporation's
officer-director, Taylor. Taylor sought application of the
relation-back doctrine to protect himself from liability for
the money judgment entered against him in favor of the
lender. Id. at 866-67. The trial court held against him,
and, refusing to apply the relation-back doctrine, the
appellate court affirmed the trial court's judgment holding
Taylor personally liable for the dealership's wrongful
acts. /d.

By contrast, Beesley v. Hydrocarbon Separation, Inc.
falls into the line of cases in which the relation-back
doctrine does apply and corporate officers and directors
are not held liable for corporate obligations liquidated
after forfeiture. In Beesley, the Dallas Court of Appeals
held that the promoter and officer of a corporation that
had forfeited its corporate charter could not be held
personally liable for the corporation's breach [*77] of a
consulting agreement entered into by the corporation
and its former owner before forfeiture. 358 S.W.3d 415,
423 (Tex. App.—Dallas 2012, no pet.). The court
explicitly drew a distinction between the type of debt
incurred in Cain (a penalty for "costs of plugging oil
wells" that corporate officers were obligated by law to
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plug) and Taplor (damages for “breaches of warranty
and failure to provide good tifle o automohiles"), which
could ot be "measurcd in a certain amount of oy
at the time of contracting, and the dehis incumed in
Hogors, 695 5W.2d 674 (losses duc o post-lorfcitune
breach of purchase contract entered into long before
loreilure), Cury, BB3 SW.2d 109 (corporale debls
arising from failure to adhere to keasing confract), and
lhe casa al hand, Beestey ilsaell (braach of employmenl
agreementi—each of which involved & contract that
was enlerad in the regular course of business priar o
forfeiture and "specified bath the amount and the date
due, s0 that at the time of contracting, a 'debt’ was
‘created’ far purposes of section 171.255" \d. al 423
n.7.

The distinction drawn in Beesley betwaen types of debt
to which the relation-back doctringe does and does nat
apply iz informative hara. |t places the judgmsant enfered
against TETT squarely within the category of liquidated
judgment debts [*TE8] incurred by & corporation after
forfeiture of the corporate charter as a result of acts of
wrongdaing by the corporation that cccurred prior o
forfeiture. The relalion-back doctrine dees nat apply 1o
such acls of wiongdoing, and corporate officers and
dircelors with knowlodge of the wrongdoing may be
held porsonally liable for the corporate debl wnder
soclion 171,255,

| agree wilh e law as sel oul in Boesioy and he olher
laregoing casoes and find in hem the cormact conslraclion
of section 171,255, Thus, | disagree with the majority's
unigque constructian of section 171,255, Because the
scenaro in Calm and its progeny—in which the
relation-back doctrine was held not o apply—is
materially the same as here, | would apply the same
reasoning as in Cain, and | wouwld hold that the debt in
this case was incurred when the Hovels oblained a
legally enforceable liquidated money judgment against
BT two years after forfellure of F&7T's corporate
charter for its  wrongful  acts  of  negligent
misrepresentation and fraud against them prior (o
forfeiture. Therefore, |would hold that Batzn, as T677's
sole officer and director, & porsonally able o the
Howels for thal debt—aexactly contrary 1o the majority
opinion,  bul  consislenl  with  Schwab,  [*79]
Schiumbengor, Gurry, Cain, and their progeny.

D. The Majority's "Strict Construction” of Tax Code
Section 171.255 Under the "Rule of Lenity"

The majarily opinkan conlrastks sharply with the foregoing
casas, Tha majorily bagins its analysis of Tax Code
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seclion 171.255 by charactenzing Schwab and Cuery
a5 support for a8 subtly but foundationally comasive
argument. [Uskates, “Adthough the statute imposes civil
disahbility, Section 171255 of the Tax Code operates as
a penal slalwle™ and "|bjecacse Seclion 171.255 iz a
penal statute, we muat 'sficlly cansfrie” any ambiguity
ir Pavvor of Whe paty peralized by L Slip Op. al s (dling
Schwab and Curry) (emphasis added).

Az shown  abowve, neilher  Schwab  nor Curry
characterizes section 171.255 as a penal, or criminal,
slatule as opposed o a civil ane, or as an ambiguous
slatute fo be construed in favor of culpable defandanis.
Schwab says that "siatutes . . . making the directors or
athar officars of a corporation lable for its debts whears
they are guilty of official delinguencies . . . though held
to be mmedial in some instances, are also penal in
mature, and it is generally held that they must be stactly
constrieed and canmat be exfended hepord the claar
import of thelr language” 198 SW.2d at 8081
[emphasis added). There is no assertion that section
171.255 is a criminal statute, no [*80] mention of any
ambiguity in its language, and no mentian that it is to be
slrictly construcd in favor of culpable defendants. To the
contrary, Schwah holds that the statute is "remedial . . .
ard afso perad in nalure” and hal such slalules "cannal
he extended beyond the clear import of their language.”
o And Curry and Cain, as well as Lhe olher casos ciloed
above, all carry forward the rule of Schwab that the term
*dent® insection 171,255 must be stricily construed as a
liguidatad financial obligation of a corporation, merely
adding the relation-back docfring to this definition so
that the corporate dabt relates back to tha lawhul creation
of the enforceable comtractual obligation and corporate
afficers and directors are not personally liabla for any
part of the: lawfully incurred debt that is lquidated after
farfeitura.

MNevertheless, undelerred by the text of Schwab and
Cirry, the majonty states, "'Sfect consfruction,” in the
context of constriing a ponal statule, docs ol mean
that sach individisal ferm must he read narrowly. It
means that, when a stalulory provision is unclear, tha
statute is read in its entirety in 3 way that henefits the
party lfacing the possibility of a penally. . . .7 and [*81]
that"strict construction of the entire atatute, a5 apposed
ta strict construction of an isolated word, might require
thal an individual word be read broadly o acscomplish a
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construction in favor of the party facing the penalty."
Slip Op. al 10-11 {emphasis added; cilations cmitted).
Schwab, howover, requires that scclion 171,255 be
slrictly construcd 1o prolect the pubdic, rather than the
corporale wiongdoorn, slaling, “The slalule was maant
o prevent wronglul acts of culpable officors of a
corporation, and was lor the prolection of the public.”
198 5.0 2d al 81-B2.

The majorily Bokslers ils mischaracterizalion of Schaah
and Curry with additional misleading and incorract
citalions, beginning with a 1964 case that followed
Schwab—Shefield v MNobles, 378 3W.2d 391 (Tex.
Civ, App.—Austin 1964, writ refd). The majonty quotes
from Sheffield the phrase that section 171.255 is a
gtatute that is Tighly penal in nature and one which
could produce great hardship.” Slip Op. at 8. It does nat
quite the Sheffeld court's following statement that it
had found no indication [*82] "that the statute should nat
be enforced according 1o its terms” and that “[tihe
liability fixed by e statute under facls present here is
the liability of parimers.” Shefficld, 378 S W.2d at 392
[emphasis added). In other words, it does not referenes
U Sfeficld court’s recognition thal section 171.255 s
o be constrecd striclly, in accordance wilth ils plain,
unambiguous language =0 Whal il imposcs on a
defendant officer or dirgclor of a corporation thal has
foreiled ils charler the same civil liability thal a parlner
has Lo persons wronged by the parinership, just as thae
slatule requires. See Tex. Tax Cooe A § 171.255 (b).
[c). Sheffield does not support the majority's
construction of section 171,255 as an ambigucus penal
statute meant to be construed broadly to profect
culpable corporate officers, Like Schwab, it confradicts
that consiructicn

The majority reaches the real crux of ks argument,
hewewer, only in a footnote, citing a treatise of its chalce
instead of case law or the Texas Code Consiruction Act,
and stating, "This rule fof stnct construction] funclions
mich e the rule of lenily.” Slip Op. at 8 n.F ([emphasis
added). It explains: "The e of lenity is sometimes
caslas tha idea hal "o jenal slatules must be construcd
slrictly” and somelimes as the idea that, [*83] if wo

ratonal readings are possitde, he one with the less
harsh treatment of the defendant prevails.™ Mo at 9 n.7
[quobing Asmosn Scaus & Beven Gearner, Hesoms Lov:
Tre InTeseremmon oF Lesse Texts 256 (2012)0. I then
ciles the same realise for the proposition that "[Uhe rule
"applics nol only 1o crimes bul also o civil penallics.™ id.
al 9 n.7 [quoling Scaus & Gasver, Resoine Lav: THE
InTERFRETATION OF LEca Texrs al 297 ).

And for precedential support lor these proposilions in
Taxas law, il tums 1o a concurrencs in a Texas Court of
Criminal Appeals case, Cusllar v Slale, 70 5.W.3d 815
(Tex, Crim, App. 2002) {Cochran, J., concurring), in
which the concurring judge would have applied the rule
of lenity to an ambiguous criminal statute—not o an
unamblguous civil statute, It is worth taking a lock at
Cuedlar for the actual treatment of the nule of lenity in
Texas law.

In Cuelfar, Judge Cochran joined the majority opinicn,
but she also concurred, adding thal, in a case like
Cucilar, in which a criminal statule is ambiguous, “the
Hube of Lenity requines tis Couwrt 1o adopl the less harsh
interpretation of penal statules.” i, al 821, She added,
“Farlunataly, Texas courls rarcly need resarl L he Bule
of Lenily Lo construe ils penal provisions, duc o tha
drafting of the Texas Penal Code wilh clarily, precision,
and straightforward, [*84] well-defined language.” id. at
822, Thus, it is clear lhal Judge Cochran never
concaivad ol the ruba of lenily as applicabla o a civil
statute, or an unambiguous one, or one that must be
strictly construed, Moreover, even as sfated, her Cueffar
concurrence drew a sharp dissent from fellow Court of
Criminal Appeals Judge Michael Keasker, Judge Keasler
digagreed that the rule of lenity is available in Texas as
a first resor lo resolve an amblguity ina criminal statute,
much less o construe an unamblguous cvil lability
statute. See id. at B37-38 (Keasler, J., dissenting). After
observing that Judge Cochran had cited “an 15886 Texas
case and a 1955 United States Supreme Court case as
authority,” Judge Keasker stated, “|B]oth our Court and
the United States Supreme Courl have since greatly
limited the application of thal rule” o, at 836-37. He
pointed cul how rarg iks use was in e cdming faw and

F

“When | uss & word,” Hempty Dumpty =sid..., it means just what | choose it o mean—neither more nor les:."

*The guestion is,"” =aid Alice, “whether you can make worde mean s many different things.®

Lews Caprol, Avce TaroucH THE Loowne Guass.
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that it had bean superseded in thatl aw in almost all
cases by the Code Constrection AclL id. al B37-38°
Mevertheless, e majorily  forces  this  rule  of
construction, as itunderstands it, upon the Tax Codg as
a rule of frsl resorl for consbruing enamiiguoeus civil
Tigtility slalutes, hos undermining the subslanlial Body
of Texas precodent [*85] conslruing seclion 171,255
consislently over the lasl sevenly years,

E. The Majority's Analysis of the Case Law
Construing Section 171.255% and the Effect of the
Enactment and Repeal of the Statutory Definition of
“Debt”

Twa crucial ermars driva the majarity’s application ta this
casa af the rule of [*86] lenity, miscalled "sirict
construction.”

First, recognizing that section 171.255 has bean
consistertly "stricily construed,” in accordance with the
rule in Schwab, it purports to follow that rule, bot,
instead of following the plain language of section
171.255 ard Schwab and the other cases construing
and applying the requirements af the rule of sinict
construction—which would lead it to the opposite result
from the ane it beleves warranted in this case—it
redefines "strict construction” o mean its exact opposite,
"the rule of lenity." It then construes section 171.2080—an
umambiguaus civil statute—as an ambiguaous criminal
statute to which it claims the rule of lenity applies as a
rule of construction of the first resart. And, even thaugh
the Tewxas courls have consistantly held that he rule af
slrict consiruclion reguires a narrow definibion of the
tarms of section 171.2558, the majority holds that the
rule [Baing really the rule of lenity) requiras axtremely
broad construction. Finally, it maintains that the Texas
courts have actually construed section 171,255 as the
majority currently does except whean they have gatten
pulled off track by the statutory definibon of "debi” in Tax
Code chapier 171, which is now repealed and therefore
inapplizable.

Second, [*87] becausc the proper construction of
section 171.255 turng on when the “debt of the
corparalion [was| created or incumoed,” Tes. Tax Cooe
Ann. § 171.255(a), the majorily not only has o redefing
e terms broadly, especially te lerm “debl” in section
171.255, o conlorm o ils  concoeplion of he
regquiraments of the ke of lenily, bul it also has o
reconstruct the ralionale and applicalion of the
relalion-back docline. || does his in o oways, 1L
declares thal the crealion ol a "debl” relales back o Lhe
wrangful acls of culpable officars prior 1o fofeilurs so
that by are profecled from liability for those acts under
gection 171,255, It then declares thal the case law has
interpreted the terms of section 171.255 and the
relation-back doctring in accordance with the rule of
lenity, as the majority liself does, except from the period
from 1957, when the legislature arbitrarly Introduced a
nesw definition of the term “debt” inte the case law-—one
requinng that the term be construed namowly rather
than broadly in favor of defendants in accordance with
the rule of lenity—until 2008, when, just as arbitrarily,
the legislature withdrew the definition, eradicating itand
Izzving the courls—namely this ene—ree o reconstruct
Ui defimition of the erms of e statule atwill [*88] and
Uhues 1o reslone e rule of lenily.

The majorily’s argumoenl i analyaed Delow.,

1. The three stages of construction of section
171.255

The majorily divides he hislorcal devalopment of the
canstruclion of section 171.255 into threa seclions. Thea
first it calls the "pra-1887 ara,” i.a., the perod before the
legislature incorporated a statutory definition of "dabt”
inta Tax Code Chapler 171. It describes this pericd as
ane inwhich "dehts were considerad creatad ar incurred
at the time the relevant contractual ohligations wara
incurred” and unbiquidated debis "were pemitted to
relate back to the contractual obligations." Slip Cp. at

 Judge Keasler painted oul:

Today, our lsading case on stalulong consinuchion [of the Penal Code] is Sopkie v Shate, In Boywin, we axplained
Ihial ir P reessianingg of Ehe shalulory Bexd should have B plain 1o the kegislators sho vobed on il we shookd gise
el b Thaat mesaning. Baed il P pldsin Bngpsages is ambiguous o leads Tosan absaord resall, we shoould then aonsider
silralexlual Taclors, The exdratexhes Fclors inchede those lisied in e Code Construction fcl and mentioned

atarve. Mo mention is medes in Bogdder ol The role of leniby & year aller soe banded down Bogdde, wee analysed a
statute’s maaning by following the method outlined in Soykin, spscifically rejecting the dissant’s reliance on tha rule
of lanity. That does not mean that the ruls of lenity no longer exists in Texas. But it should not b= used untd all cther
svanuas hawe been exhausted and a statute's meaning remains ambsguous.

Cuellar v Sfate, 70 5.W.3d 815, B37-38 (Tex. Crim. App. 2002) (Keasler, J., dissenting).
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12, Al tnat ime, the majonily opines, "strict construction,
in the sense of achicving a narmow application of a
slatule as a whobe was first applicd in a forfeilure case
in Schwab.” fd. at 13, "Sihcl construction,” o defined,
e majorily stales, “resulted in the officers of the
corporalion nol having perscnal liability for the cnlity's
debls, consistenl wilh e previously announced view
hal "belore any one should be punished, eilther in a
criminal or a civil action, . . . the oflense should be
Gleary deflined’ and 'doubl as o he inlenlion of Lhe
legislature should be resabved in favor [*69] of Lhe
defandant™ id. al 13-14. In support of its argument, the
majority cites an inapposite 1892 case, Gulf, C. & 5.F
Ry Co, v Dwyer, 84 Tex, 194, 19 5W, 470 (1892), on
the construction of ambiguous statutes, which contains
nothing that supports its constnection of section 171,255,
an unamblguous statute,

Tha majorty's reconstruction of the second stage of
section 171.255 interpretation, "1287." is egually
unprecedented. The majority descrbes 1987 as the
year "when the Tax Code was amended o include a
narmow definition of ‘deht,” limiting it to & liquidated
abligation.” I at 12, Priar to that, the majarity apinas,
the term "deht” in saction 171.205(a) was ambiguous.
M. at 17, As support, it cites another 1852 case and a
1938 case, both of which long predated section 171,255
and neither of which suppaors its claim. Sees &, (citing
Barher v City of E. Dallas, B3 Tex. 147, 18 5.W. 435,
438 (Tex, 1882) [construing term "debt® in "common
pardanca” as including Bability for damages resulling
from lorious acls, while observing that term "has bean
differantly defined, owing (o the subjeci-mailter of the
statutes in which i has been usad” and "ardinarily . . .
imports a sum of momey ansing upon a contracl.” but
may "include all obligations fo pay manay, whether
arising from conftract or implied by law, as a
compensation for damages®), and Reconsfruction Fin,
Corp. v Goszait, 130 Tex. 535, 111 5.W.2d 1066, 1073
(Tex. 15338) (following Barber in declaring that tarm
"debt” is used in courts [*80] of this state "in a general,
and not in A restricted, sense.” and "has heen differenthy
defined, owing to the subject matter of the statuies in
which it has been used,” ardimarily "import[ing] a8 sum of
money arising upan & contract,” but, inits more general
sense, meaning "that which one person is bound o pay
to or perfarm for another")).

Modabdy, Both of he pre-seclion 171,255 casos cilod by
the: majorily as support for ils broad readirg of the larm
"debl” insaction 171.255{a) are enlirely compalibde wilh
astablished law conslruing section 171255 siriclly as

an enforceable financial obligation for purposes of that
seclion of the Tax Code, and neither case is relevant 1o
show any ambiguily in the definition of the erms of
soclion 171.255 or 1o meel any nequirement that the
term “debl™ in thal stalule be constrocd  Drogdly.
Mevertheless, the majorily opines, "By adding the
narrow statulory delnilion, e eem was no longes
ambiguows or Ssubjpoct 1o broad nlerprelalion by the
courts.” Slip Op. at 18.

The third pericd the majorly wviews as pivaolal,
"posi-2008" is characlerized by ihe majorly—again
without precedent—as a tima in which, after repeal of
the statutory definition of “debt” in Tax Code Chapler
171, the “basis for rejecting the ‘relation-back’ [*91]
doctring s removed,” and, once again, “the pre-1987
view of this statute, which focused on broadly construing
‘created' and incurred” and allowed unliguidated debts
to relate back o the contractual abligaticns from which
they arose, controls.” il at 21, 12, Al that time, the
majority opines, “the relation-back’ doctrine reemernged
o avoid individual liability for pre-forfeilune acts that
lzad 1o post-forfeiture judgments.” id, at 21.

2. The effect of repeal of the statutory definition of
"debt”

The majorily's reconstrucled hree-slage history of the
consltruclion of seclion 171,255 lums nol anly upon the
resinlerpredation of the term "slricl construction” as "lhe
rule of lenity™ but also wpon the enactment of the
statutory definition of "debt” and its repeal as marking a
sharp turn in the proper analysis of the statuie, To reach
this conclusion, however, the majority must not only
recanstruct the case law, as set out below, but it must
al=o conclude “that the repealed statutony definition is
nat anly no longer binding but, at this point, has become
immaterial i our analysis of Section 171.255.7 Slip Op.
al 25, It supports this claim by again picking a cancn of
construction of its cholce from the reatise Reading Law
by Scalia and [*32) Garmer, namely a rule which states,
“When a statute & repeaked, it falls irretricvably into
oblivion, and has no effecl.” id, (quoting Scaus & Grener,
Heaopes Lo THE InTerPrermoe oF LEGaL [ Exrs Al 3340
"As a resull,” the majorily opines, “woe are nal
conslrained by the narrow dedinition of a “debl’ as a
liguidaled sum cerlain, Inslead, we ook o the olher
pre- and post-repeal cases to analyze when T7677's
debt was created or incurmed " \d, at 25-246.

The Texas Supreme Courl—whose instructions the
majorily essentially ignores—has, however, newvar hald
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that whenever any statute, much less a general statulory
definiion applicable to many diverse statules, has been
repealed i "falls irrctricyably inle cblivion.” Instead,
Texas law halds hal when a statule has boeen re-codificd
and exl amitled, wilh me clear stalemoentl by the
Legislalure hal a subslantive change is intended, and
wilth no replacemanl by a clearly conllicling statement
of law, the courls musl "dilgenlly allempl Lo ascorlain
legislalive inlenl and shall consider al all imes he old
law, the evil, and the remedy.” Erergy Serv. Co. of
Bawie, Inc. v Supenor Soubbing Servs, fnc., 236
S.500.3d 180, 194 {Tex. 2007) (quoting Tex. Gowv't Cooe
Ann, B 312,005 (West 2013)). Furthermaore, *[a]bsent
any identifiable reason for a substantive change to have
been made in the statulory provision, or any
extra-textual indication that cne was intended, [*93] or
any resulting change in industry practice, . . . the most
reasonable construction of [the statute] is the same as
its pre-[texiual-change] predecessors.” Jd. at 195
[construing Texas Labor Code section 417.004). Such
is the case here, and the instruction of the supreme
court on construing a statule in hese circumslances is
exactly the opposite of the instruction the magorily draws
from the Scalia and Garmer reatise and follows.

The statutary definifion of the term "deblt® in Tax Code
Chapter 171 was repealed in 2008 durng a
recadification of the chapter. The amendments had
nothing to do with section 1712585, which provides for
the liakility of officers of a corporation that has forfeited
its charler lor the corporation™s debl. Inslead, as Lthe
majorily ilsall acknowledges, it was “parl of a series ol
amandmenis designed to fund Texas schools by
adopting new mathods 1o calculats businesses' lax
bills.” Slip Op. at 22 n.15 (citing Sanafe Reseanch
Center, Bill Analysis, Tex. H.B. 3, 79h Leg., 3d C.5.
[(2006)). The amandmeanis o Chapier 171 wara nat
intended to change the narmow definition of "debt”
historically applied in section 171.255, a statufe making
directors and officers liahle for corporate dehbts; they
were intended to permit courds to apply A ["94] broader
definition when caloulating businesses' tax hills. The
definition of "deht” formery applied to all of Chapter 171
did nat need to be replaced for purposes of construing
section 171.255 hecause the definitions of the terms
*deht” ‘created,” and incurred” were a8l well
estahlizhed as stricthy construed with respect to section
171,255 and its predecessar long before the chapter's
slatulory deflinilion of "debl” was enacled in 1987 The
legislative history of the amendments did nol indicales
thatl any subslantive change was inlended wilh respaect
la the definiion of "debl” for saclion 171.2585 aither
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when it was added or when it was repealed. Instead, it
made clear that the amendments were intended for
ancther purpose enlinely,

The Texas Supreme Court has instrucled that, "Jajbsent
any idenliliable reason lor a subslantive changs Lo have
bzen made in he stalulory provisien, . . . (e mosl
reasonable construction of [the stalulory lerm) is the
same as ils preJamerdment] predecessos.” Soo
Energy Serv. Co., 236 SW.3d al 195. The majority,
hinwensar, disregards the readily "identiliable easons”
far repeal of the usa of the narow definibon of dabi
applicable to section 171,255 for the entirety of chapter
17 1—reasons which have nothing to do with changing
the definition of “debi” for [*95] purposes of secton
171,255, And it errs in concluding that it has license o
redy on Scalia and Gamer's Reading Lawto redefine the
term "debt” in section 171.255(a) in accordance with its
own Best lights, deeming the statutcry definition to have
fallen “irretnevably into oblivion.” Slip Op. at 25, It
should have adopted the historic constroction of the
Lerm,

3. The majority’s application of the rule of "strict
construction™ pre-1387, 1987-2008, and post-2008

For the majorily, il nol Tor previous courls conslrainged
by rule and precodont, the construclion of seclion
171.255 changed dramalically from e Tme o Gy,
whan Schwalb's rule of lenily was incorporaled inlo Lhe
relation-hack doctrine, in 1987, when the narrow
statutory definition of "debt” was enacted and the rule of
lenity, with its broad interprefation of the terms of section
171,255, was pushed aside; and it changed dramatically
again in 2008, when the narrow statutory definition of
"dent” was repealed and fall “Fretrievably into oblivion,”
permitling the restoration of the rule of lenity as the rule
of construction of section 171.255.

The majarty leads off its amalysis of the pre-1987
construction of section 171255 with Schwab, stating,
"The rule of strict construction, inthe sense of achieving
A narrow Application [*96] of a statute as a whole was
first applied in a forfeiture case in Schwab" Slip Op. at
1.3. As shown abowve, this is incormect. The majority then
porirays Schwab as camying forward under the rubnc of
"africt constructinn"—hy which it really means "the rule
of lenity"—thea nule of construction of ambiguous criminal
slatules from Lhe 1852 Duwyor case, slaling thal "bolors
ary ang shoukd be punished, silhar in a criminal or a
civil action, . . . the olfense should be cleary defined’
ard ‘doubl as 1o the inlention of the legislature should
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be resolved in favor of the defendanL™ Slip Op. at 13-14
[quoting Duwper, 19 SW. at 471}

The majarity then compounds the distorting effect of its
reconstruction of the case law, characterizing the
relation-hack doctrine as sef out in Coery 85 A further
example of the rule of lenity (called, again, "strict
construction™), claiming that, "[strictly consiruing'
Section 171,255, the [Cumy] court held that the
corporate officers were not persanally liable because
‘the chligations, circumstances, conduct, or fransactions
that create[d] or incurfred] the debt in question
pra-axisied tha fofeilura’ even though the dabt was, at
that paint, still unliguidated.” Slip Op. at 14 [guoting
Cirry. 683 5W. 2d at 112). What Curry actually said
was [*87] that the relation-back docirine applied as
“strictly constroed and limifed by the facts of this case.”
683 5W.ad at 112 (emphasis added). The facts in
Ciwrry reflectad that the debt on which the corporate
defandant had been sued was for "a sum of money . . .
due Curry Auta” under a confract executed in the regular
course of business prior to forfeiture of the corporate
charter, and "[n]o argument [was] mads that 3 sum aof
money [was] due Curny Auto ender & new, different,
spparate, or independsnt agreement betwsen the
parties," and thus, "[n]o debt for which the conporate
afficers are liahle is shown to have been ‘created or
incurred' after the forfeiture.” d. Thus, the majority's
laim that Curmry applied the rule of lenity and hedd that
corporate officera are not liahle for “unliquidated"
abligalions of a corparalion crealed prior Lo fodeitura af
the corporale charter is simply incorract.

Cairt axplains this, but the majorly repudiatas Cain,
stating in a footnote:

We disagree with Cain v Slafe, 882 SW.2d 515,
518 [Tex. App.—Austin 1994, no writ), which hald
that a sirict construction of Section 171255 requiras
courts to adopt the strictest possible definition of
each statutory term. Indeed, the definitions given
far "create” and "incur® in Schwab v Schivmberger
Well Surveying Corp., 145 Tex. 370, 198 5.W.2d
78, 1 (Tex. 1846} —which are recited aziomatically
in almost every [*98] Section 171255 case—ares
rernarkably beoad.

Slip Op. al 11 8. Thus, il condemns Cain as being in
oppasition Lo Curry, which il believes "is consislonl wilh
shricl constreclion” as il sees il—mamely consistent wilh
the: rule of lenily. It then states, "Many inlemmadiale
appellate courts have Tollowed Cuarre” Slip Op. al 150
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Thus, while the bare statement that many courls have
followned Curry is correct, it is profoundly misleading
bocause it is based on an improper analysis of both the
redation-back doctring as propounded in Cury and Cain
and the e of stricl construclion as propounded in
Schwal.

The majority’s backwards understanding of the terms
"africt construction” and "debt” and of the relation-hack
doctrine colors all the case law it addresses As a result,
the majparity fails to discemn the varous types of debt
distinguished by the case law consfruing section
171.255. It conflales those cases, and it attribules tha
halding irm all of tharm to the rule of lenity under the rubric
af "strict constructon®™ or fo its temporary suspension by
the legislative imposition of a narrow definition of debt
as a liquidated obligation beteean 1887 and 2008,

The majorty opines that Rogers and other section
171.255 cases that followed Curry ["99] suppart its
arguments construing section 171.255 in terms of the
rule of lenity. See Slip Op. at 15-16. Actually, however,
in cases like Rogers and MoKinney, as in Ciary, the
courts' decisions gave effect to tha lawful intentions of
the parties o a preexisting confract, presarvad rights
that would otherwise have heen lost, ar Afforded &
remedy to A creditor of the corporation when none
wiuld otherwise exist; thus, in each of these cases, the
relation-hack doctrine as  fraditionally  understood
applied. See Cain, B2 SW.2d at 518 (discussing
relation-back  doclrine and Gling  these  cases);
Mekiriney, T34 5. W 2d at 174-T5 (holding thal payments
due under leasea agreament incurred in regular coursa
af business prior bo forfaiture were creatad or incurrad
at time of execution of agreemeant, nol at time whan
payments came due, and were not recoverable from
corporate officers); Rogers, BR6 S W.2d at 674
[addressing lossas due to post-forfeiture breach of
purchase confract entered into long before forfeitura];
Curry, 683 5 W.2d at 112.

The majarty cites Jannef (which | have discussed ahowve
a5 explaining the rationals far the relation-back docinine)
anly twice—hbath times citing the dissent. Slip Op. at
10-11, 18 (citing Jannet, 377 5 W 2d at 537, 536 (Janes,
J., dissenting)). And it claims Shreprek (alsa discussed
Abowe) is consistent with [“100] its "rule of lenity"
interpretabion of  "slricl  conslioclion”  and  the
relalion-back doclrine and thal il was docided on
grounds thal are "nol an isswee” in his casae, willhoul
citing the sirmilarity of the facts in Skrepaek o thoss in
this casea ar ils holding thal corporale officers are liable
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for enforceable corporate obligations wrongfully incurred
after forfeilune of a corporate charter. Slip Op. al 23-24.

The majorily alse cites, in support of s “nae of lenity”
analysis, cases decided afler the Legiskature repealed
Chapler 171's slalulory delinition of “debl™ in 20048,
Thase cases indude Beoesloy (likowise discussod
abova). Bul the majorily only Ssays ol Boosioy,
incarmactly, thal "il dees nol address he issoe we lace”
and hal the analysis in hal case "B consislent wilh
applying tha relation-back” doctrine.” Slip Op. al 24-25.

The majorty also includes Rozsman v Bizhop Colo,
Retall Plazs, LR, 455 3.W.3d 797 (Tex. App.—Dallas
2015, pet. denied), which it cites as suppor for the
proposition that, *[w]ith that repeal, the ‘relation-back’
doctring reemernged o avold individual Bability for
pre=farfeliure  acts  that lead o post-forfeliune
judgments,” although it points 1o ne support for that
claim in the Hossman opinion. Slp Op. at 21-22
Rossman actually staled that the 2008 *104] repeal of
the statutcry definition of “debt™ in Ghapter 171 did nat
“impact the result” in the case, pointing out that the
statulory definition of “debl™ was "wory similar to the ong
lin Seay and Hegers)," both pre-stalulory cases. 455
SM.3d al B4 (ciling Scay, 677 S W.2d al 23; Kogors,
BYE 5.W.2d al BTE-TT). The Rossrman courl hen appdicd
the relalion-back doclrine o preserve a corporals
direclor from liability arising oul of corporale leasos
enlerad prior Lo foreiture of the corporale charler. i,
[citimg Curry, BB3 5.W.2d at 112).

The majarity finds only one exceplion 1o the restoration
af the rule of lanity in consfruing section 171.255
fallowing rapaal af the statutory definition of dabt in
Chapter 171 of the Tax Codes in 2008: Tayior (discussad
abowea). See 310 5.0 3d at BET. The majority opinas,
correctly, that the Fourteenth Court of Appeals
"concludead that the Legislature must have intanded 1o
averrule the use of the 'ralation-hack” doctring in these
Section 171.255 cases when it enacted such 8 narrow
definition of & 'debt." Slip Op. at 21 (citing Taylar, 316
S.MWAd at 865.) But it further opines that the facfs in
Taplor (A 20110 case) oooumed before the repeal of the
narmoer statutory definition in Chapter 171 in 2008, and
it brushes aside the fact that the Tayor court uzed the
narrow definition of deht in decding this section 171205
cAse two [*102] years affer repeal of the statutory
deliniion, Thus, wilh Taylor's definilion of "debl” gone
and the relaion-back doclrine as il urderslands it
restored, the majority s free o oping thal, "wilh Lhe
repeal of the narrow definition thal led 1o the Tayior

result, courls have again  concluded that a
judgment-debl is created o incurred wheh the conduict
or contract oceurs, even if, al thatl peint, the obligation
remaing unliguidated.” Slip Op. at 23 (emphasis added).

ILis Lrug thal Tayior rejecied the relalion-back doclring,
bl whal il actuzilly oid was o rejecl he aoolicadion ol
Lhe doctring in thal case o relieve a corporate olficer of
lizbilily lor acts ol wrong-doing hal occurred prior 1o
farfeiture Bul wers reduced o a money judgment afler
farfeitura. Seg 316 5. W. 3d al 869 (concluding thal "tha
relalion-back docitrine should not be applied in this
case” and overnuling isswe premised on its applicatility)
Taplor is thus exactly in line with all those courts that
hawe strictly construed the term "debt” as used in section
171.255 1o be an enforceable lquidated obligation and
that have used the relation-back doctrine 1o save from
lizbility for corporate debt those non-culpable corporate
officers who, acting within [*103] the scope of their
duties, created or incurred an unliguidated but legally
enforceable obligation of the corporation prior 1o
forfeiture of the corporate charler, while rejecting the
uge of the relabion-back docline 1o save corporale
officers from persenal liability for liguidated corporale
abligations incurred after forfeitune because of wrongful
acls of the corporalion prior b Torfcilure.

Finally, the majority cites, as support for its constrection
af section 171255, Wilis v BPMT, LLC, 471 5W.3d 27
[Tex. App—Houston [1st Dist,] 2015, no pet. ), a8 recent
casea rom a panel of this Courl, for "concluding that [the)
dabl on [a] lease agreameant naeed not ba for [a] sum
carlain, lhus rajacting [the] repealed, narrow 'debt’
dafiniion in favor of [a] constfruction hat favored [tha]
party facing [the] panalty.” Slip Op. at Z2_ And it claims,
"Wa are bound by these precedents frarm this Court.” id.
at 10. Actually, while Willis's reasoning is similar to that
af thae majority in this cass, and is, therefore, in my view,
incarrect, its application of the law nevertheless
ilustrates the appropriate  application of  the
relation-back doctrine, hence the continuing vitality of
that doctnine sinca its development in Curny.

Willis invoheed an action to recover unpaid rent from &
carporation under [*104] a lease agreement entered in
the ordinary course of husiness of the corporation well
hefore forfeiture of its charter. 471 500 3d at 27-28.
Thus, in Williz, the debt due on the leass was construed
as a kegally enforcoable monalary obligalion aven il the
axacl amount was nol delerminad unlil alter Toreilure,
and the debl relaled back o the dale the lease was
anterad and could nol be recoversd from  the



Page 29 of 32

2016 Tex. App. LEXIS 2127, *104

corporation’s officers and directors. See i of Cury,
BE3 BW.2d al 1M2; seo also Can, BE2 SW2d at
518-19 [construing Curry and ils progeny). Thus, the
pancl cormectly held thal the corporate debt related back
Lo the date of the lease and coulkd nolbe recovered from
e defendant officers and dineclors. Willls does nathing
Lo support he majorily’s holding in this case thal Baleri
i5 nal liatde for the wronglul acls ol negligenl
misreprasanlation and fraud commilled by TE7T against
the Howvels prior o lorfeilure of e corporale charler
armd reduced o a liguidaled money judgment alter
forfeitura.

The majority, nevarthelass, refarring to the cases cited
abova and others, states, "All of these cases
demonsirate application of the rule of strict construction
[by which it aciually means the rule of lenity] to protecta
party facing a panalty through [*105] a construction of
Section 171.255 in that party's favor.” Slip Op. at Z2_ But
this is not the case. Conirary to the majority's claims,
Texas courts have never followed its conception af
githier the sfrict construction rule applicable o section
171.255 or the relation-back doctrine. And no other
courts have held that all repealed statutes fall
iretrievably into oblivion and that they are free to
redefing the term "debt® in section 171.255 becausea the
leqislature repealed the statutory definition for that term
in Chapter 171 in connection with broadening the tax
hase far husinesses. Rather, the courts, almaost withiout
excepion, have followed Schwab, Curry, and Cain as
they really are. And, under thal law, this case falls
sguaraly within the scope of those cases in which the
courts have held that the relalion-back doctrine does
not apply and secbon 171.255 doas apply—namedy,
thosa cases inwhich a tax, penalty, or money judgment
is incurad by a corporation after forfeiture of its
corporate charter as 8 result of wrongful acts of the
corporation either hefore or after forfeiture. Following its
awn lead, the majority rejecis this conclusion.

F. The Result of the Majority's Analysis of Section
171.255

The majoriy's reconstruction of the law interpreting
seclion 171.255 leads [*106] it to conclude that 7677 's
debt ton the Howvels "was created or  incurred
pre-forfeiture” and that Batzri is nof liable for it id. &t 27.
Mevertheless, despite all it has done to justify its vision
of e lzw, the majorily slill can lind no support lor ils
conclusion amang pubdishad cases. Therslonz, il relies
ananunpubtdished 1598 case with no pelilion for review,
Baltlard v Quinrg, Mo, 14-97-01057-CV, 18898 Tax. App.

LEXIS 5838, 1998 WL 7BFs88, al "2 (Tex
App.—Houston [14th Dist] Sept. 10, 1988, no pet)
(mem. op., ol designated  for publication), as
“porsuasive” authority for its holding thal Baltzn is nat
limble 1o the Hovels undoer scolon 191235 lor Te7T's
judgment debl

Halher than review the majorily's recilation of SBalard, |
merely nole hal—in a loolnole soveral pages belors
solting oul tha "similarilios belwean the Hovels' claim
and the ame pursued in Ballard®—ha majorily slabas,
"We recognize, of course, thal Baland lacks precedeantial
value, But” it continues, "as we explain, there are
numerous similarities between the Baflerd case and
this one, and we believe the analysis is persuasive.”
Slip Op. at 190,13, Thus, the majority effectively decides
to disregard the clear statement in the Rules of Appellate
Procedure thal "opiniens issued prior o the 2003
amendment [to Rule 47, governing publication of
appelate opinions] . . . and affirmatively  [*107)
designated “do not publish' should be considered
‘unpublished” cases lacking precedential value,” and o
assign "persu@Rsive” value o Oaflard as ils ullimale
authorily for its halding absclving Batzr from liability 1o
e Hovels, Sec Slip Op. al 26-27; oo also "Moles and
Comments” lollowing Tes K. A=r P 47 2.

Thus, disregarding Rule 47.2, the historically narmow
construction of the terms of section 171,254, the rule of
law governing statutes repealed as part of inapplicahle
armandments as expressad in Enargy Sefvices Co., the
purposa of section 171,255 as axpressaed in Schwab,
and tha historical development of tha "sirict
construction” rule sal out in Schwab and of the
relation-back doctring setf out in Cury and explained in
Cairt, the majority finds Ballard confrolling. lf concludsas,

Applying the rule of strict construction and utilizing
the Supreme Court's definition of the ferms
"created” and "incurred” from Schwab, we concludsa
that the debt evidencad by the default judgment
abtained by the Hovels against V67T was created
ar incurred pre-forfeiture at the time that the parties
estahlished their confractual and other ohligations
and, as such, Batzr is not individually lizhle for the
entity’s dedht.

Ship Op. al 27, Every parl of this slaterment [*108] is
legally unfounded. Mevarlheless, the majorily lakoes ils
statement o its logical conclusion and lhen adds,
“Finally, even il we were o consider public palicy, we
would  reject  the Howels' contention  thal  this
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interpretation is misguided.™ Jo. al 28, Rather, il claims,
"public policy suppors broadly construing “created o
incurred™ and, of couwrse, "debl” Slip Op. at 28,

G. The Consequences of lgnoring Reality

| find the majorily’s opinion and holding so divergent
from e mainstream of legal construction  and
precedent, so diamelrically opposed o the purpase af
the stalute and lhe poblic policy of this slale as
axpressad in Schwab and railerabed in ils progany, and
s0 far from accurataly presenting the law thal | have
nothing to say in conclusion other than to summarze
the departures of the majority opinion from precedent
and to note the consequences of this decision,

First, the strict construction of “debt . . . created or
incurred” in Schwab and all subseguent section 171,255
cases. and the development of the relation-back
doctring fraceable to Curry and Caln have [ong enakled
courts 1o draw the distinclions necessary in a section
171.2595 case to characterize the “debl® for which a
plaintiifl secks 0 hold an officer [*109] o director of a
defuncl corporation liabhe as aitherwrangiully or awiully
"croaled” ar "incurred.” They enable courls I dislinguish
(1) enforceable financial obligations of a corporalion
created or incurred by corporale officers acling wilhin
e scope of heir dulies belore fefeilure of a corporals
charter, for which corporale officers may nol be hald
persanally liable wnder seclion 171.255 amd lhe
relation-hack doctring, even if the obligations are nat
liquidated uniil after forfeiture and [2) enforceabls
liquidated financial obligations of the corporation created
or incurred affer forfeiture of the corporate charter as a
result of wrongful acts of the corporation that oocurred
elther before or after forfeiture, for which section 171,255
makes culpable officers and directors of the corporation
personally lHable, Thus, they enable courts to determing
whether or nol thelr application of the statute will
"prevent wrongful acts of culpable officers of a
corporation . . . for the peodection of the public and
particularly those dealing with the corparation.” Seo
Schwab, 198 SW.2d al B1-82 (slaling purposc of
slatule).

Correctly construed in accordance with its purposs,
spction 171250 transfers liahility for a liguidated
obligalion incurraed by a corporalion [*110] aller lorlsiluns
of ils charer as a resull of wronglul acls of the
corporalion o the corporalion's officers and direclons
with knowledge of the wrongful acts, bul il does nol
transfer parsonal liabilily o corporate afficers and

directors for liguidated obligalions incurred  after
forfeiture as a result of enforceable obligations of the
corporation crealed by corporale officers acting within
the scope of their dutics prior o forfeiture, Soc Tex. Tax
Cooefem. § 171,255, Schwaly, 198 SW 2d al 51, Under
thal law, Bability Tor the judgment debl incurred by 7677
in lavor of e Hovels alter forfeilune of iLs charter Tor ils
acls of raud and negligent misrepresentalion prios o
lorfeiture should be ransferred Lo Balzri, TBTTs only
oflicer and direclar.

Cin the majority's reading of section 171.255, however,
if a corporation 5 hald liabla in a money judgment
incurred after forfeiture of its corporate charbar for its
wrangful acts, the judgmeant cannot be enfarcad against
the principals and officars of the comporation bacauss
the dabt was "created or incurred” whan tha bad acts
taok place—priar fo forfeitura. This is the exact opposite
of the intent of section 171255, which is to prevent the
principals of a corporation from wsing forfeiture of a
carporate charter [*111] to awoid liahilty for wrongful
acis of the corporation, as Batzn sesks to do here. Ses
Cain, B2 5. W 2d at 513-20{in which defendant likewisa
"contend[ad] for 8 liherally expandad interprefation of
the words 'debt’ and 'create,™ which court rejected as
incompatible with all prior case law, starting with
Schwab, and with purpose of statute), And it resulis in
the exactly opposite conclusion from established law,

Second, the distinctions made by the case law throwgh
the application ol the "stricl constroclion” rule of Schwab
ard he relation-back doctrine of Cury allow courls 1o
harmonize the subseclions of saclion 171.255 o
gffactuate the purpose of the statule. Under parinarship
law, incorporated into subsection 171.255(b), partnars
in a partnership are ganerally liable for the dabts of tha
partnarship. See Tex. Tax Cooe Ann. § 171.255(k); U5,
Fesf. Props., 104 SW.3d at 293 (partners are jaintly
and severally liahle for debts of general partnarship).
Under corporate law, corporate officers are protected
by the corporate shield afforded by the corparate charder
fromn personal liahility for debis of the corporation
created or incumed in the exercise of their duties, and
are n longer protected once the shield is forfeited. Ses
Tex. Tax Conr Ane. § 171.2558); Portiock, 852 5.5W.2d
at 582, But A corparate officer may be held individually
[*112] liakle for the tortious conduct of & corporation in
which he knowingly participates or of which has
knowlodge,  Tes. Tex Cope Anw. §  171.255(a);
Laysndecker & Assocs., BE3 5 W.2d al 375, The threes
subsechons of seclion 171.255, read logather and
harmonized, as raguired by Texas law, provida that
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officers and directors of a corporation that has forfeited
its charter may be hehd jointly and severally liable for the
liguidated debts of the corporalion incurrcd after the
corporabe charter and corporate shickd arc forfeited, but
only insofar as they had knowledge of o participatoed in
wronglul acts ol the corparalion giving riso o the debl

The majorily, however, ignores subsections 171.255(b)
ard (e}, which provide thal only a direclar or ollicer of a
corporalion with culpable knowledge of a corporale
debl "crealed or incurred” aller lorfeilure may be hald
liabla undear section 171.255 "in the same mannar and
to the same extent as if the director ar officer were a
partner and the corporation were a parinership.” Sees
Tex, Tax Cooe Anw, § 171.255(0), {c). And it ignores the
strict construction rule that requires that the terms of
section 171.255 be narrowty construed so that corporate
officers are held personally llabde only for those debts of
the corporation incurred after forfeiture of the corporate
charter as a result of wrongful acts [*113] of the
corporation of which they had knowledge. I simply
wriles subsections 171.255(0) and (c)out of the statuts
in favor of applying the rule of lenity it has chosen as its
owmn rule of construclion, just as il fils W harmonize the
lerms of the satule, in viclaion of he genuincky
applicable canan of constreclion reguiring thal all parls
of a slalule be rendered moaningful by a courl's
construction and application ol il. See Tex, Gov't Goce
Annc g 311.021.

The majority halds that corporate officers and directors
may not he held liable for wrongful acts of the
corporation of which they have knowledge that were
committed prior fo forfeilure because the "debt” was
created when wrongful acts—such as fraud or
misrepresentation—occured and not when  an
enforceable legal obligation was incured by the
corporation after forfeiture as a result of those acls.
Thus, under the mapwity's construction of section
171.255, a corporate officer cannot be held personally
liable for the fravd or misscpresentation after forfeituns
of the corporate charter, even though a partner would
be personally liable for such acls commitled by a
partnership and even thaugh the purpose of the statule
requires thal all lerms and parls of the statule be given
[*114] effect ard harmonized.

Third, the majorty substitutes an inapplicable and
essenlially obsolele canon of constreclion ol ambiguous
crirminal stalulas—he rule of kenity—ror the rube of stricl
construclon promulgated in Schwalb for constraing this
unambiguous civil staluls, in contradistinction te all

prios case law, And itdeclanes that itis nol bound By any
law in defining “debl™ in section 171,255, conlrary 10
Texas Supreme Court instrection. These aclions result
in e substiution of an unpresoedentod and cElrcmcly
braad redefinilion af the term "debt” in soclion 171,255
as incloding unliguidaled potential cbligations of a
corporalion rather than the narrow delinilion of "debl”
as an enlorceable  liguidaled  obligation of  the
corporalion used hislorically, and thay undarming the
ralicnale lor the development ol the relalion-back
doclrirme.

In sum, the majarity opinion deprives both this Court
and any futura court that adopts its redefinition of the
aparative terms in secton 171.255 of all the precadeantial
casa law stricily construing a "debt” for purposas of
saction 171.255 as a legally anforceable obligation to
pay maney. It deprivas the Courd of precadantial case
lawe relying upan the relation-back doctrine ta distinguish
amang {1} debts lawfully [*115] created or incurred as
enforceable  abligations by B corporation that
subsequently forfeits its charter, as towhich no personal
liahility may be imposed on corporate officers and
directors after forfeiture; (2) new debts incurred o
created after forfeiture by officers with knowledge of the
post-forfeiture dehts, for which the officers ar direciors
may he hald peraonally liable; and (3) judgment dehts
ar penalties incurred by a corporation for wrongful acts
af the comporation that cocurred prioe o forfeiture bat
were not reduced to a legally enforceable chligation
uritil afber forfeibure, for which afficers and dirgclors wilh
knowledge of the acts can be held personally liakle. It
creates division betwesan this Courl and all others. And,
in soodaing, it dastroys the consistancy and raliability of
the law.

The consequences of the majority's ignoring legal reality
are both perverse and severe, The majonty oplmion,
therefore, in my viesw, has the potential t©o do much
damage to eslablished law,

Conclusion

| conclude that the condifions of Texas Tax Tode section
171.255 for finding a corporate officer or directos
personally liable for the debts of a corporation that has
farfeited its corporate charter were met in this cass.

[F116] Therefore, | would reverse the summary
judgment of the trial court in favor of Batza, and | would
rendier the judgment the trial courl should have renderod
an e Howels' summary judgment molian, halding Baleri
personally lable far the money judgment enlered by the
Lrial court against TETT in favor of he Howvals,



Page 32 of 32
2016 Tex. App. LEXIS 2927, *116
Evelyn V. Keyes Keyes, J_, dissenting.
Justice

Pancl consisls of Justices Keyes, Highoy, and Brown,



